v - - T A e PP T it

-

DRAFT “w 10/8/70

UNDERTAKTRG 70 INCLUDE FEDERAL TRADE COMMTSSION
PUBLISHED REFORTS ON "TAR" AND NICOTINE
~__IN CTIGARETIE ADVERTISING

The undersigned company; & manufacturer of
varietles of cigarettes which are presently advertised,
or which may be advertiged in the future, undertekes that
beginning January 2, 1971; in conmectlon with the sale,
offering for sale, or distribution of cigarettes in com-
merce in the United States, 1t will disclose clearly and
prominently din its advertising, as defined in this under-
taking, of any variety of cigaresvtes thal is advertised,
the sverage wvalues for "tar" and nicotine of that variety
contained in the published Federal Trade Complssion test
results Ffor the advertised variety in wmilligrams of “tar®
and nicoeotine ag specified in this Undertaking.

1. The term "advertising" shall mean paid con-
sumer directed commercial wmessages (a) placed by the
undersigned cigarette ccmpany in newspapers, magazines,
and other pericdicals which are published and distributed
in the United States or dlstributed primarily to members
or units of the Armed Forces of the United 3tafes located
outgide of the United States, or (b) appearing on bili-
boards [&s defined in Appendix A attached hereto) in the
United States, or {¢) printed on handbills end in direct
mail ecirculars which are distributed to consumers in the
United States by the compeany.

Comment: It 18 neceSsary to define advertizing
in some more specific way in order that each com-
pany will know precisely what is included within
its undertaking, The definition of advertlsing
employed is sufficlertly broad to include all
items which can be considered "advertisements"

a8 that term is understood by laymen, and for
which it is practical te include "tar" and nico-

tine disclosures without unduly confusing con-
sumers. QCertaln promoticnal items which contain

o el

GoeT T



clgarette advertisements, such as ashbtrays,
clgarette lighters, and pencils impeinted with
cigarctte advertising, hove been exceluded bo-
canse theése items are semi-permanent and may
last for a number of years. There is no
practical way to change "tar" and nicotine
figures included on such items fo roflect
changes in the “tar" and nicotine content of
the varlety of clgaretie mentioned on the item.
If these products were included in the defini-
tion of advertising, this would lead tc the
presence of o0ld, atale, and unduly inaccurale
figures being presented to consumers. That
result would not be in the public infterest.
Moreover, such ltems which are excluded from
this definition of advertising represent only a
very minor portion of the total dollsr expendi-
turgs for advertising and promotion.

2. The disclésure undertaken to he ircluded shall

be in the case of "tar" to the nesrecst whole milligram as
reported by the Commission in its publiched 4able of "tar®
values rounded off fo the nearest whole milligram, and in
the case of nicotine to Uhé nesrest 1/10 milligram as re-
ported by the Commission in its table of nicotine wvalues
rounded off %o the nearest 1/10 milligram. The disclosure
shall include the "tar" and nicotine data from the Federal
Trade Commission test results mosbt recently published in

the Federal Register, provided, however, that in order to

meet the general and ordinary deadlines for submission of
advertising copy established by the medium by or in which
the advertisement is to appear, the undersigned company
may use the 'tar" and nicotine date from the pubiished
Commisslon test results covering the test prior to the
most recently published test, in lien of the most recently
published test resulis, | B

(&) in a1l advértising in newspepers, negazines,

angd other perlodiecale for which the cleosing date

on which an advertiser must, according to the

regular schedule of that newspaper, magazine, oy

other periodieal, deliver in final form to the
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printer, or as to speelacelor-type to the produc-
tion house, or tc the publisher of the advortise
ing waterizls to be published, 1a less than 30
working days after publicatlion of the most re- -
cently published Commission test results in the
Federal Register; -
(b) in all advertising printed on handbills and
in direct mail eirculars which 1z delivered in
final form to the printer less than 30 working
days after publicetion of the most recently pub-
lished Commlszslon test results in the Federal
Register; and
{e) in all advertising appearing on bpillboards
which 1s delivered in finel form %o the printer,
or is palnted or sssembled, less than 30 working
days after publication of the most recently pub-
lished Commission test resulis in the Federal
Reglsier.
In the case of all billboards, the undersigned company shall
use ite best efforts (o have "tar" and nicotine figures
appearing on billboards based upon published Commission re-
sults as recent as practically possible,
Comment:  All advertisements must be submltted
In advance of thelr publication date by some
periad of time, usually called the lead time,
which varies from periodical to periodical.
This lead time 1g several weeks for some periodi-
cals and several months for others. Necegsarily,
when the Commission publishes a new report of
test results on Januery 1 it ie physically im-
possible for the figures included in that report
te appear in Jarmery and Pebruary advertisements
in some periodicals. This provisicn has been
included in order to make this undertaking
capable of practical implementation in the light
of requirements dictated by the mechanics of
publishing and advertising. Any workable solu-
tion t¢ this problem must inescapably utilize
ascertainable dates when definable acts must

take place, The stated provision doszs this.
It utilizes publicabion in the Federal Register
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of' Commlssion results as o starting date, it is
definltely ascertainable, and it employs dates
such as cloging date and dellvery in Cinal form
to the printer in order that It can be pregisely
determined when the tlme pericd terminates.
These dates of delivery to the printer and clos-
ing date were selected, rather than the date of
the appearance of the periodical in homes or on
newsgtands, or the date on the cover of a
periodical, because the dates spscilied are the
times at which control over the advertising
pesses from the hands of the ciparette company.
Otherwise, adherence to this undertaking might
turn on whether & publisher issued its periodical
according to lts regular schedule or for any
reason did so at a later publicsaitlon date,

In employing the date of publication of the Com-
mission results in the Federal Register, i1t 1s
recognized that the undersigned company cannot
as a practical matter require the Commission to
publish dits results in the Pederal Register. It
is anticipated, however, that the Commigsicn
will accept the responsibility regularliy to pub-
lish its results in the Federal Register.

3. Upon acceptance of this undertsking, the
undersigned company agrees that 1t will within 10 days fur-
nish to the Federal Trade Commlssion a list of all varieties
of ¢igarettes which 1t manutactures or distributes and
which are sold In at least cne retaill outlet in the United
States, and that it will revise that list Lrom time to
tdime to reflect changes in the list of the wvarieties manu-
factured or distributed by it and sold in at least one
retail outiet in the United States. In the event that
the Federal Trade Commission in lte plek-up of cigarettes
for testing fails to plck up an adeqguate sample for teste
ing of any variety included on the company's current list,
the company undertakes to supply Lo the Commission, 1f
requested by the Commission, clgarettes of that vardiety
in an amount and by selection procedures which are mutually
accepteble to the Commisslor and to 4t. The company shall not
be required teo include on its list pursuant to this para-

graph varigties not belng advertized bui being sold for
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purposes of trademark protectlon. In the event thal the
Federal Trade Commlssion shall fail to test and to publish
Piar! end nicotine results Tor one or mare varieties of
cigarettes included on the company's list, despite the
fact that the Commission has tested and published results
of cther varicties of cigarettes on the company's list,

or on eny other cigarette company's list, the undersigned
company may, untll such time as Commlssion resulits are
supplied, utilize in 1ts advertising the results of its

own "tar" and nicotine tests on that variety, conducted

in accordance with the Federal Trade Commission methodology,
vnder the same conditiens as it would have used the results
supplied by the Coemmission. In the event that the cowpany
uses lte own tast results pursuant to this gpsragraph, it
undertakes immediately after such figures are used in

1ts advertising to supply to the Commisslon copies of al;
of the detailed laboratory dafé on such tests,

Comment: Cigarette companies sometimes market
Certelin varieldies in only a few locaiitles, or
in yelatively small quantities, Under the cur-
rent system of Commlassion pick-up of market
samples, a sltuation might oceur in which the
Cormission failed to pick up any cigarettes of

a variely or a surfficlent number to permit
teating. The stated provision 1ls Ilntended to
create a mechanism to insure thet the Commis-
slon may test all varleties of cigarcttes heing
marketed in order that the cigarette companles
will be able to Include Commission test results
in theiy advertising. No company will have con-
trol over the Camlssion testing, and 1t is of
course possible that the Commission may, for
some reason, fall to test cigareites of one or
mora varieties. It 1s not reasonable that such )
a failure on the part of the Commission should
effectively preclude advertising of that variety
baecsuse of the-absence of Commission "tar" and
nicaotine figures., To avold thils possibility,
the compeany concerned may use its own test re-
sults, It is to bhe emphasized, however, that

it is extremely unlikely as a practical matter
that the Commission would ever fail to test one
or more varieties and that the company would be
permitted Lo use 1ts own results. Wevertheless
the provision is included to deal with this
contlngency, which could possibly occur,

e
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b, In the event that the undersigned comgany
manufactires or distributes a new variety of c¢lgarettes,
or o varlelty not avallable in &bt least cne retail outlet
in the United States at the time of & Federal Trade Come
mission market pickeup, Lt may at any Gime supply to the
Commission, for the determination of "tar" angd nicotine |
content in accordance with its methodology, cigarettes
of that varlety in an amount and by selection procedures
which are mutually acceptable fo the Commission and to it,

provided, however, to maintain competition and to avoid

prematura disclosure of the existence, nature, or nasme of
any theretofore unadveriised new varlety of clgarettes,

the new variety ar varieties mey be supplied cn a confiden-
tial basis pursuant to Seation 4.,10({a}(2) of the Commlseion
Rules of Practice, may be coded, or may be submitted to

the Ccommission by an agent in & manner that the name of

the company will not be disclosed. Immediately after re-
ceiving a report of resulté from the Commission pursuant tao
this paragraph, the company may utilize the reported re-
sults in advertising., In the event that the Commisslon
fails to supply to the company results on a variety of
cigarettes gubmitted for testiﬁg pursuant to this paragraph
within 20 working days after recelving those clgareties,
the company may, until such time as the Commission's re-
sults are supplied, utilize in ifs advertising the results
of its own "tar" end nicotine tests on that varlety, con-
ducted in accordance with the Commission meihodology,

under the same condiﬁions ag 1t would have used the results

suppllied by the Commission, provided, howgver, that if

the company useés its own test results pursuwant to tnis
pearagraph, 1t undertakes immediately after it begins
utilizing such results In its advertlsing to supply to the
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Commission coples of all of the detailed original labora-
tory data on such tests. If the company employs coding
in connection with the testing of any wariety of cigarettes
by the Conmissicn pursuant to this paragraph, it unders
takes, immediately after the sale of that variety of
clgareites al any retail outlet in the United States, to
. supply to the Commtissicn a sample of cigarettss of that
variety in the form that they are marketod.

Comment: Cigarette companiles sometimes begin

marketing totally new varieties of cigareties

to respond to various consumer demands and other

narketing factors. The effective marketing of

such riew varieties reguires that "tar" and

nicotine flpures for such varieties be obizined

in some prompt and orderly way which will not

interfere with the maintenance of informaticon

believed by the cigarette cempany to be s trade

secret and commercially veluable, This paragraph

is intended to provide an effective procedure in

that altuation. As in paragraph 3, the company

oplion to use its own test results will exisy

only in the unlikely event that the Cowmmission

does not supply test results within the specified

peried.

5. In the evenl that there 1s any change in
fermulatilon 1n any varlety of the undersigmed company'a
clgarettes from that previously tegted by the Commission,
which results in the "tar" or nlcotine content of that
varicety being larger or smaller by an amount in excess of
20 percent of the figure most recently published by the
Commission, the undersigned company undertakes, immediately
after that change, to zupply to the Commission for testing
of "tar" and nicotine content in accordance with the
Commission methodology, cigarettes of that variety in an
amount and by selectlon procedures which are mutually
acceptable to the Commission and to it. Immediately aftar
recelving a report from the Commission of the results of
tests conducted pursuant to thls pavagraph, the company
undertaekes to utilize the reported resulis in advertising.

The company may advertise the variety pending the cutcome
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of the Commlssion testing; and if the company elects to :
rollow this procedure in the case of & varlety with a "tar"%
or nicoline change, it undertakes appropriately to identify
that variety to consumers after such change. The company -
need not disclose to the Commisgion the change in formula-’
tion that was made in the particular variety, or any
. other confidential informaticn. In the event that the
Commisszion falls %o supply to the company results on any
variely of cigarettes submitted for testing pursuant to
this paragraph within 30 working days after receiving
those cigareltes, the company may, until such time as the
Gommission's results are supplled, uvilize in its advertis-
ing the results of its own "tar" end nicotine tests on such
varlety, conducted in accordance with the Comnisslon
methedology, under the same conditions aa it would have
used the resuits supplied by the Commlission, provided, how-
ever, that if the company uses its own test results pur-
suant to this paragraph, it undertakes immediately . after
it begins utilizing those resulisz in 1is advertising to
supply to the Commission copies of all of the detalled
original laboratory data on such tests,

Comment: The. "tar" and nicotine content of many

varieties of cigarettes changes from time to

tlme, Sometimes these cnanges are relabtlively :

small and at other times these changes represent : “!t&a
a substantial percentage of the preceding "tar" L
and nicotine figures. Some of thesc changes Bhan
are the result of 2 decision of a cigarette com-

pany to alter cigarette design or formulation,

as, for example, with a longer filter, Cther

changes are the raesuit of varistions in tobacco

crops, which cannot bes controlled by the ¢ilga-

rette company., -It 1s necessary tc provide some

procedure to be used in comection with these

changes when they are significant in order ta

make avallable to consumors test results which

are more current than these earlier published.

6. The undersigned conpany undertskes that the
"tar" and nicotine content of any advertised variety or

varievies will in the case of a variety tesfed by the
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Cammisslon pursuant to & Commission market pick-up and
published by the Commlzsion be disclosed in the Tollowing
language:

mg. "tar", mg. nicotine
av. per cigaretts, FIC Report Xo.

The "tar" and nicotine content of the advertised variety .
or varieties will,in the case of & variety tested by the
" Commiszgion pursuwant to the provisions of paragraphs 4 or
5, be disclosed in the followlng langusge:

ng. "tar", ng. nicotine
av. per clgarettd LY FIC tests

The "tar" and nicotine content of the advertised variety
or varietles will in the case of & varlety tested by the
company itself pursuant to paragraphe 3, ¥, or 5 be dis-

chogsed in the followlng language:

ng. "tar", ng. nicotine
av, pdr cigarette by FTC testing
method

Comment: The legends set forth are intended to
supply sufficient information to explein the
aource and nature of the "tar" and nicotine
Tigures disclosed without confusing the consumer.
An abbreviation for the word average is included
to make it clear that the PIC figures are not
based on testing individual cigarettes, but are
instead averages of the averages obtained by
smoking five eigarettes on each of twenly ports,
In the Iirst legend, relating to a market pick-
up, PPC reports identified by number are em-
ployed rather {than dates because the existence

of & date with the additlonal numbers would he
more confusing 4o consuners than wmerely report
nubers, Thiads particularly true because tha
only vaelue of the date or report number is to
permit consumers Lo distinguish between different
sets of figures in terms of which published re-
sult is more recent. This distinction can be
more easily made on the basis of report numbsra,
In view of the previous FTC testing, it is
recomnended that the report nunmbers to be

covered by this undertaking might begin with

No. Ten, and that the report numbers be similarily
indicated in words to avold confusion with the ree
corded "tar"™ and nicotine values in arabie numerals.

T. 1In the event that the Commission fails to

test cigarsttes pursuant to a market pick-up znd to publish

the results of its beszts at least seven months afber
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publication of the results from the previcus fommlssicon
test pursuant to a market pick-up, then the obligations
in this undertaking to inelude “tar" and nicoline figures

in advertising shall be susponded sudject Lo full YesUmp-

tion in accordance with thls undertaking when the Commise -

sion thereafter publishes new Hest resulis.
Comment: This entire undertaking Is predicated
upen The continued testing by the Federal Trade
Commission at regular and periodic intervals of
spproximetely 4-6 menths. Obvicusly if the Com-
mission ghould, for some reason, totally dis-
econtinue its testing operations, or rail %o
conduct and publish new test results abt least
sgven months after an earlier test has been pub-
lished, then it would be highly misleading Lo
consumers if the wdersigned company conbinued
to use the old, out-dated Figures obtained in
an earlier Commission fest., In the event that
seven months have passed ond the Commisszion has
not published new results, the Commlscion may
thereafter publish new results and the full
undertaking will be revived, :

8. This underteking is made by the undersigned
company on the understanding that the Commission’s test
results and the originel laboratory data covering the
testing of any variety of 1ts cilgarettes by the {ommission
i fully subject to the Public Information Act. In
accordance with that statute, the Federal Trade Commission
ls expected, upon reguest in accordance with its terms,
to supply to the undersigned company copies of those
original laboratory data coverdng its testing of all
cigarettes which are tested. I a review of that date by
the undersigned compahy or by any agent of the company
in its epinlcon discloses caleulation errvers or any other
testing errors, the undefsigned cornpeny undertakes to dis-
clcse them to the Commission for determination as to
whether the published test reaults should be promptly
corrected, If the Commission determings that any correc-

tions should be made, then the corrected figures when
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published will be utdlized in all advertiscments under the
come conditions as the company has undertazken with respect
t0 new figures included in the results of a Commission
market pick-up pursuant to paragrach 2, Nothing in this
undertaking shall preclude the undersigned company from
seeking any judicial or administrative remedy in accordance
with Section 10 of the Adminlsirative Proecdure Act o ob-
tain corrvection of amy test resulis either prior to or
following publication in the Federal Register.

Commant: Under this underteking, the company
WITT e utillzing, almost exclusively, in its
advertising, test results of the Federal Trade
Comnission, It is egsentizl thal some procedurs
be provided by which errors in the test results,
such a3 simple caelculation errors, can be cor-
rected if clearly demonstrated. The most de-
sirable way to achieve this objettive would be
for the Commission to supply ite data to the
companles a reasonable period prior to the
publication of its results. In this way any
errors discovered could be called to the atien-
tion of the Commission. Ideally, to facilitate
this undertaking and tc assure that erroneous
results are not dncluded in advertlsing, the
Comnission might undertaeke to supply its labora-
tory data approximately 30 days in advance of
publishing it in corder that it may promptly be
examined and any caleulation or other testing
errors immedlately be brought to the Commise
sion's attention, Inasmich ss the undertaking
is unilateral, there is no commitment by the
Commisslon to do so, nor is there any require-
ment that the Commlssion correct erroncous re-
sults if an error is disclosed and 1t concludes
that a sufficient demonstration of any error
has nol been made, ‘

9. If the Commdssion changes its testing meth-
odelogy from that specifiled in the Federal Register Notice
of November X, 1366 (31 F.R, 14278) and the Pederal Regicter
Notice of August 1, 1967 (32 F.R. 11178), the undersigned ‘
company undertakss to determine whether the new procedures ;
are gscicntifically sound and adeguate to Ingure that
accurate resuwlts within the limits of the sample size and
available testing methods will be made availab;e to the

public., The compeny undertekes further to present to the
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fomnission its conclusions and recommondations with re-
spect Lo any changss in testing methodology or sample size
which are made by the Commizsion. If within %0 days the
Commisslon delermines to utilirze changed tesiing methodology
to which the undersigned company has presented cbjections,’
the company may upon notice to the Commissiocn terminate
this undertaking.

Comment: Tt 1s unreasonable to ask any company

To uwndertake to publish Commission results which

can be pased upon any reduced sample gize or

changed testing methodology, regardless of 1ts

geientific walldity, which the Commission for

any reaxson may adopt in the future.

10, The undersigned company further undertakes
that in the event of any alleged failure by it io comply
with any provision of this undertaking that the determination
of the fect of such violation may be submittod to a panel
of three arbitrators to be selected and established by the
American Arbitration Associstlon to be composed of indi-~
viduals knowledgeable in the field of advertising or media
publication but not connected either directly or indirectly
with any c¢igarette manufacturer or advertising agency
serving any cigarette.company. Any complaint in writing

“charging a viclation of this undertaking may 5e filed by
any wember of the public, or by any other cigarette manu-
facturer or distributor, with the American Arbltration
Association, and shall be promptly referred to the panel,
The panel shall in due course determine the facts, after
affording both any comp%aining party and the undersigned
company the opportunity to present evidence relating to
the charged violation, including the epportunity tc estab-
iisk that any failure to camply with this undertaking was
due to unintenticnal error, or to the error of third

parties, or to any other mitigating circumstances, or that
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guch failure was discovered and corrected by the under-
zipgned company prior to the £1ling of the complaint. The
panel may take such circumstances into account in deter-
mining its award. Copies of the written complaint,

any documentary submissioms, and any record, and the
award, shall be furnished to the Federal Trade Commigsion.
) The undersigned company further obligates itself, on

any single award made by the panel in an amount not ex-—
ceeding § » to pay the smount of such award to the
Council for Tobacco Research--USA, Lo be devoted to rew
search. ‘

11. This undertaking shall become effective
upon the submissicn to and approval by the Maderal Tirade
Commisslon of identlcal Voluntary Undertakings by cigaw
rette manufacturers producing not less than percent. of
the total production of clgareties during the calendar
year 1969,

In submitting this undertsking, the underaigned
compeny is not agreeing that the undertaking may be
deemed to constitute any admission on its part that "tar"
and nicetine have any significance in relation to human
health, or any admission that the Federal Trade Commission
is suthorlzed by Lts organle statute, aa amended, to '
promulgate a Trade Repulation Rule having any adminis-—
trative or juridical effect, or that this undertaking has
any relevance to or may be included as a statement or
for any other purposé in any public hearing held on the
Fedoral Trade Commission. Proposal of August 8, 1970, or
as any admigsion that the fadiure affirmatively to dis-
close in its advertising the "tar" snd nicotine results

that the Federal Trade Commisslon may from time to time

e
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determine according to 1te own methadology constitutes

a violation of Section 5 of the Federal Trade Commission
Act. This wundertaking is made solely for the purpose of
avolding prolonged litigation as referred ta in the

Federal Trade Commission Press Release of Qctober 1,

1970, inviting the submiasion of a Voluntary Undertaking

for the disclosure in advgrtising of Federal Trade Com=-
nmissicn published test resuita in accordance with the

provisions of the undertaking.

Lol
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Appendix A

"Biilboards" shall mean:

(1) Pald media billtoard advertising mesuages
an the following permanent or moving giructures exposed
to the general publie:

2-320 Sheet Billboards;
Painted Billboards;
Spectacular Blllboards,

(2) Paild advertising messages on the following
permanent or moving structures oo transportation vehicles
exposed to the general public:

Trucks;y
Publie Transit Vehilcles;
Transit Statlon Pletforms;

Transportation Termlnals,

a1 13140
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