
T, bacO Goes Back on Trial~~
r Although the earlier suits ended in vic-

A Mississippi
widow is one who
hopes to gain from
lessons learned in

the earlier cases .
By WILLIAMGLABERSON

LEXINGTON, M6s . .
OBACCO never grew in this part
of the Soulh . But Ella Mae Horton

and her IawYCrs hope it w11i begin
to die here .
Mrs . Horton is pressing a lawsuit

againsl the American Tobacco Compa-
ny that her husband filed last year
when he learned he had lung cancer He
smnked American's Pall Mall ciga-

~ rettes for 37 years and the suit, like
scores of others against tobacco cam-
panies all over the country, charges
that the cigarette maker is liable 'for
marketlng a defective aod unreason-
ably dangerous puducC' i
Nalhan Hortan died in lanuary

. Hewas 50 years eld. At the end, Mrs.
Horton said, the cancer wracked his
body. "Bul he had .a good, strong mind
and this Is what he wanted : for it to be
known what happened to him . And I

want it tm."
In this small town on the edge of the

Mississippi Delta's cotton fields, and in
dozens uf.nther places across the coun-
'try,

. ....d wave ol smekers' sWts i5
slowly moving toward confrontation . on age I rtr
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-d 30

.___ - . .. N.+

mry for the tubacco industry, the law-
yers pressing the new cases say they
have learned from the losses, and con-
tend they have a better cbance this
time. More than 120 cases are pending,
and if the companiee' winning streak
should snap, critics say the otncome
could reshape the tobacco industry .
Mrs. Hormne case and a much-

„, , .upcommgcases. Wedonotdiscussthe p
pending producRliabilit cases eltAer oA ~y

The late Nathan Horton, left, with his wife, Ella, to his left, individually, collectively or hypotheti-y
- -and family members at home in Lexington, Miss . in January . Continue

watched New ]ersey suit that has been
pending since 1983 are scheduled m go
to trial this winter. At least a dozen
cases are likely to go before juries next
year, according to Richard A . Daynard,
a Northeastem University law profes-
sor whose Tobacco Prududa Liability
Project serves as an information cleurv
inghouse ter anti-industry lawyers.
Two years ago a handful of smokers'

sulls drew intense press c erage.
Anti-smoking advocates were predict-
ing an avalanche oi new cases from
survivors of the more than 353,000 peo-
ple who die each year from Illnesses-e
assoclated with smoking, according to

some smdies. Though no tobacco eom-,
pany has ever lost a smnker's case, the Industry

took Me Potential threat seri
onsly. The tobacco companies spared
no expense in mounting a defense, and
legimis of tapflight attomeys fanned
ont over the country to take on the compaNes' former customers

.
The efforts paid off. The industry

won several key legal mlings and got
favorable jury verdicts in two cases .
The atring of courtrwm suceesses
calmed Investors, who had been jtttery
about the effect the suits would have on
tobacco stocks. Now the stock market
has virtually forgotten the liability is-
sue, said Ronald B. Morrow, a tobacco
analyst for Smith Barney.
At the same tlme, the expected ava-

lancheof follow-up sults never materi-
! alized, and some of the tobaccn rumpa-

•s are coming as close as they dare to

S .
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.• _ . . makes Winston, Cnmel and Sa-
~~ . mcigarettes,saysthatabout40ofthe

ses against it have been dismissed or
thdrav^ In Me last year. (Statistics

nuttot ocolltigationvarywidely .) .

a unlt of American Brands Inc ., nor Its
}~ lawyers, nor the industry's trade asso- Ci `

t clabon, Me Tubacm Institute, would I ~
I talk about the Horton sult or any other . y O
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Once Again, the "I'obacco,'
-Industry Returns to Court

ContinuedlrootPagel Industry before the jury had I
cauy,° said Soott Stapf, assistanl to achancetoeonsidermecase .
IhepresidentoftheT'eLoccoiustltute. Bersusethc[acrsarediHer- ~
American Brands, which includes ent iu vlrtnally every case,
uc ,h household names as Sunshine class-actions are rare
Blscuit, and Jim Besm dis[illers, Productllability controver- i
saltl it never respond'o to questiens stes and each sultis cuosid I
aboutlitigaticn. ered on its own.

The inaustry, opponents
HE anti-industry camp com . acknowledge, is no easy tar- I
paresthecuv'enlstageoftobao- get . A series of legal mles I
oolitlgationtotheycarsofbllter make smokere' rases difFl-

asbestos trials that evenmally drove cult to Prove, and some re .

the Manvillc Corporation and other cent court tlecisions have N-
mpanies[o seeksheltertn Chapter creasetl tlte uncertainty .54illl

ll .Theear!ylossescuntrlbuwdexpeunresolved, fnr example, is
rience and evidence that wili be used `vhe[her Cangress absolved
in laler cases, says John F . Banzhaf tobacco companies of the re-
.1d, a George Washington University sponsfbility to do anything

futther
law professor who has been working to inform smokers of
against the tobacco companies for w a tlaagers wheu it requtred'

.
ming Ishels in paeksges years

.He claims[heindustry mxneu- in19fi5
.Oneappeziscnurthas~,

ve[edtogelearlyl[ialsln someefthe sided with thelndustry,huld- '~
ses it had [M1e best chance of win- ingthal people cannot cleim ,

n ng for pubGCrelatlons rexsons they were misled about the
' it yon look back at must new IeKal dangers of oigareaes once the wam-developments(' hee selQ 'you find ing

program began . Several lowerthat rarely do they win on the first, court opinions have sided with smok-second m' even the sixth case." He

e
rs on the issue,

and othnvs s2y the coming wave of Bul there Is a more fundamental
trials wllltes[theindustry's defenses quesHOn as well, a carding to many
as never betore Icgulexpe.ris . They sayjurles cannot

Fnr onc thing, plelntl/fs' lawyers be convinced !Aa[ Ne wpurts are the
re bet[erpreparedfar[he upcaming proper farum

to resolve the issues
cases than they were for the three raised by the tobacco cases . In at-tobacco trials that made news two [cmpting to sue the maker of a prod-years ago, acearding to Northeast- uctlhalusers knowis dangerous, the

's Professor Daynard. In twu of mokers'lawyers are expanding thethose cases, he noted, the plaintiffs vole of the courts more than mostfailed to prove tlm[ the people in
people wan[,said Victor E.Schwertz,

volved had died of tobac.coaelatetl an authority an fYodoct-Ifability
illuesses.lnathirdcnse,whlchisstill cases . "The reaction of laymen is :
being appealetl, a judge ruled far the 9t's Lhe guy's own fau1C Thay Lhlnk

the sults are fr!volous ;' Mr. Schwarlv
sald . If the [abzcco cases succeed, he
added, the courts would have a hard
time closing their dams to suits by
people who am are shot by handguns
ar who drink too much .

' nrt clerk In Holmes County
has already selecveda pool of
200 potential jurors from which',

12 will besclected [o hear the Horton
case. Lesingtou, the county seat, Is
about an hour's drive north of .lack-
son, Mlss . ; it scems remate from Old
Greenwich, Conn., where Amerir.an
Brands has ns headquartcrs. Lcxing
lon is the sort of place where every .
budy knows almost everybody elsq

Source: https://www.industrydocuments.ucsf.edu/docs/jkgn0002
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been warring over every ing two packs of Pall Malls a day for

dnt for munths.The spar 20 years after the Surgeon General's
ring will only inte.nsify Rom warnings was an independent deci-
um.c on. n the company can't be blamed
The two sides dont agree for . Cigarette companies have tradi-

on the mosl baslc of issues . Ilonally urged that jurors hold people
American Tobacco's tmmer accountable fur their own dacisions ,

chief executive, Robert K .

Helmann,testlfiedlnpre-trb R .HORTON'Ssmokinghabits
al proeeedings,fot' example, arent the only subject that
that "I We l believe our prnd- American considers falr
net is not in]orious to health ." geme. Iho company's lawyers have
The Surgeon General's c- already asked wide-ranging ques-
clasion that cigarettes cause tlons about his sexnnl life and his

lung cancer, he said, is "dead work history . Mr . Barrett expects Mr .
raug" The Tobacco Instl-

ute will only acknow'ledgethot clgarettes "may or may
nut" cause health problems .
Mr. Barrcn will argue that

the advertising run by Amer-
Ican in the 1940's and 1950's
convinced hir. Hormn that
the company's prwlucl w
safe. The company speat miF
lians ov the ads . For a titne,

and Nathan Hortmt was somoone lhc Pall Mell was the topsellLng brand in
residents might have waved to far America,
years on the emmtry ruads . On teleclslon and in print, the com-

A mam of four lawyers is hamdling pmrynrged readers to"guard egainffi
Mrs. Horton's casaon a contingcncy Ihroat s ratch" with Pall Mail . It
bnsis.Theattorneymoslvislblelntbe presnntedwhatllcallad"prtlcular
courtroom will be Oon Barrett, a IVo- pcnple" cnngregating in the heallhful
long Lexington residenL His firm, eutdoars . American helped sponsor
Barrett, Berrett, Barrctt & Pallon, is industry group that ran "A Nrauk
lnthepharmacybelldingopposltethe Stutcmcnl i o Cigarette Smokers"
courthouse.Ilistheonlyfhmintown TheNewYorkTlmesandothernews-
with more Ihan onc lawyer, papers in 1964 telliug readers that Its

American Brands' lead lawyer will embers believed tobacco products

be James E . Upshaw, an "out of w not harmful .
towner" hom whosc firm is the larg- In leslinmony last s er, Mr,
cst in neighboring Leflore County, Horton exolamed the eL
'half an hour to the north . Mr. Utr tect of the advertising he
shaw'sfirm Is backed up by several in his youth. Pall

olher Mississippi finns, and by Chadbanrne & Park in New York, American Brands' long-term advisers
.

Mr. Upshaw said it was inappropri-
ate to lalk about the une . Said Mr.
Banrett'. "WC think they should bear
their fair share for the misery and
death their product caused - and
that they knew their product caused ."
Me Barrett and Mr. Opshaw are

not likely in argue much about welh-
er Mn Horton suOmed from the dls-
ease his doctors say he gol, frum
smoking cigaretles . His wife will ex-
plain, as she dld qulotly the other day
in the hause hc built for the family,
how he faded away through the last
year of his life. The mml who had run
his own small cnnstreclion bustness,

Mall, he r embered,
would have a celebrity or
s sirong young man "whh
a cigarette in his mouth
doing something. . .andIt
hadn't bolhered him, so
now, why canld you think
that a cigarette would
bodsr you9"
With Mr. Upshaw in the

lead, American Is mount-
ing an aibout defense. So
far, according to Mr . Bar-
rett, thce company's Iew-
yers have held 60 separate
pre-trtal hearings in citles
around the eountry- One
day a June the Ameriesn

n the eod, was so weak that he was San [rrnncisrq the next
afraid to walk out of the room alone, duy merc was onc In Min-
ThejuroiswillalsowatchMr .Hutton neapNls ; Ihe third day
hlmself, in cMlling videotaped testl- hearingswereltcldlnboth
many his lawyers ree.orded )ust be- St. Louis and Lexiogton.
forehedled.Heexplalnedwhatltwas Mr-Barrettandhistcam
Ilke to die of lung cancer (see box), have been spending a lot
Mr. Barrett and Mr. Opshaw, who of time in airports.
eoldfrlends,arenollikelytoagree Amerlcanisexpectedto

on m uch else in the cnurtroom, how- argue that Mr. Horton's
ever. The opposing legal tcams have choice to continue smek-

laum set up a deposhlou in

Upshaw to try to introduce evtdence
that Mr. Horton fathered children

with women he was not married to
and that there were times when his
construction business was a failure .
The industry often argues that such
matters can bc crucial to a case. A
person's income and financial re-
sponsibllitles can be important in set-
ting damakes, far example.

Tobacco-industry critics say the
mpanles' lawyers mutlnely pry

Into private malters to show anyone
who is thinking of filing suit how
painful it can be to fight a determined
adversary with deep pockets.

For now, blrs . Harlon Is still cnrv
vinced her suit is worth it, lt gives her
the chance, she said, to deliver the
message to the tobacco industry that
her husband wanted to send . "1 would
like them to think about the aiga-
rettes ;' she said, "and how they're
dangerous to people's health - and
do something about Ihem beinq dangerous lu pe

.ople's hcalth." ∎

Smoking Suit Scoreboard
. AccortlingtoanalystsatSmithBarney, .
asofMayt2,1981, .

: 1$8 smoking Iiabillty suits had been
8ledagainstthetobaccocompanies . -
since 1978, most in 1985 and 1986. .

--(Approximately 36 of these
ease5lnvoiveE asbestos as well as .
tobacco .) Ofihe 158cases, .

- 14 are known by Smith Barney to have
- been dropped by the piaintiBs, '

2 were dismissed because the statute oflimitationsexpired,

4 have been decided by iurie5 in favor
ofthetoCaccocompanles . .

. 1 of the tour is scheduled to be rnMetl on a
different issue sterling in October.

3 trials so far are set for 1988 .

' 135 other cases are still pending, but
no trial dates have been set .

Source: https://www.industrydocuments.ucsf.edu/docs/jkgn0002
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Left, John Hays paints the clock on the Holmes County t,ourthouse In'
Lexington, Miss ., where the trial will be held . Right, Nathan Horton.

'ONE MORNING,1'M GOING TO BE GONE'
Nathan Horion, hls wldowsays, sued theAmerl-

can Tobacco Company so thatpoople would hear
what had happened to him after 37 years of cigarette
smoking. On December 4, 1986 . In a vldeotaped
session with lawyers, he talked about his illness.
Seven weeks later, ha dletl. These are his words:

"Each day, everything gets a I Ittle worse and a
little worse . / have pain now everyday . . . .They don't
ever stop. The medicine that I take, it slows it down,
but not enough that I know that the pain is not
there . . . .it's hard to explain the pain . You know it's
there .It--iL I don't knowjust how to put it . It ain't
like a pain where somebody hits you or something
like that, it's a sickening pain, where you can t

'sleep half the time .
. .I asked [the doctor) how it was looking, and

he said,'Looking bad ; And I asked him just how
bad, and he said,'Well, you're looking at months .'

I said'1 thought you said it was two yeers ;

"He said,'No, it's months now .' He said,'Oid-
n't nothing go as well as we had planned'

' . . . [Y]ou, well, you go through so many
changes until I doo t guess nobody could ever_ .1
guess I cried for a week. One morning 1 just cried
with my pain . /t wasn't going to help me no way, the
crying . I just woke up, and I said,' Well, whatever it
be, let it be,' and I just said,' Well, I wake up in the
morning,now; andlsay'Well,Idonemade
another one; and that's the way I, that's the way I
try to take it now . I--I don't even--1 don't even think
about yesterday and I don't even worry aboutto-
marrow.l--I just,'Well, I hope i do okay today .' And
that's one of the reasons why . . .l be scared to go to
sleep . Sometime I'm feeling bad, I--I just really
won't go to sleep. I fight It, because I feel like thaF .
well, like I tell my wife sometime, I say,'One morn-
Ing you're going to wake up, and I'm going to be
gone, you know,' and she says she knows ."

Source: https://www.industrydocuments.ucsf.edu/docs/jkgn0002


