T@bacpo Goes Back on Trial

V. 7«

A Mississippi
widow is one who
hopes to gain from
lessons learned in
the earlier cases.

By WILLIAM GLABERSON

LEXINGTON, Miss..

of the South. Bui Ella Mae Horton
and her lawyers hope it will begin
1o die here,

Mrs. Horten is pressing a lawsuit
against the American Tobacce Compa-
ny that her husband filed last year
when he learned he had lung cencer, He
smaked American’s Pall Mall ciga-
rettes for 37 years and the suit, like
scores of others against tobaceco com-
panies all over the country, charges
that the cigarette maker is liahle “for
marketing a defective and unreason-
ahly dangerous product;”

TOBACCO never grew in this part

MNathan Horton died in Janeary. He-

was ) years old. At the end, Mrs.
Horton said, the cancer wracked his
bady. *‘But he had.a good, strong mind
and this is what he wanied: for it to be
known what happened to him. And |
want it too.”

I'n this small town on the edge of the
Mississippi Deita's cotien fields, and in

_dozens of ather piaces across the coun-

try, & second wave of smakers' suits is
slowly moving toward confrontation.

Although the earlier suits ended in vic-
tory for the tobacco industry, the law-
yers pressing the new cases say they
have learned from the losses, and con-
tend they have a hetter chance this
time. More than 120 cases are pending,
and If the companies' winning streak
should snap, eritics say the outcome
could reshape the 1obacco industry,
Mrs. Harton's case and a much-

watched New Jersey suit that has been
pending sinee 1983 are scheduled ta go
to triat this winter. At least a dozen
cases are likely to po before juries next
year, according (o Richard A. Daynard,
a Northeastern University law profes-
sor whose Tobacco Products Liability
Project serves as an information clear-
inghouse for anti-industry lawyers.
Twn years apa & handful of smokers’

Cled B

The late Nathan Horton, left, with his wife, Ella, to 1'115 left
and family members at home in Lexington, Miss. in January.

slls drew intense press coverage.
Anti-smoking advocates were predict-
ing an avalanche of new cases Irom
survivars of the more than 350,000 peo-

ple who die each year from illnesses-.

associated with smoking, according ta

some studies. Though no tebaceo com-,

pany hias ever lost a smoker's case, the
industry took the potenlial threat seri-
pusly. The tobaceg companies spared
no expense in mounting a defense, and
legions of topflight ailorneys fanned
out over the country to take on the
companies’ former customers,

The efforts paid off. The industry
won several key legal rulings and got
favorable jury wverdicis in (wo cases,
The string of courtroom successes
calmed investors, who had been jittery
about the effect ihe suits would have on
tobaceo stocks. Now the stbck market
has virtually forgotten the ligbility is-
sue, said Ronaid B, Morrow, a tobacco
analyst for Smith Barney.

At the same time, the expected ava-
lancheof follow-up suits never materi-
alized, and some of the tohacea compa-

83 are coming as close as they dare to

" ring victery. RJR Nabisco Inc.,

) makes Winstorn, Camel and Sa-

m cigarettes, says that about 40 of the

ses against it have been dismissed or
- thdrav~ in the last year. (Statistics

out tob  cco litigation vary widely.)

Neither American Tobacco, which is
g unii of American Brands Ine., nor its
lawyers, nor the industiry's trade asso-
ciation, the Tobacco Institute, woukd
talk about the Horton suit or any other
.upcoming cases. ““We do not discuss the
pending product-liability cases either

Cindividunally, coltectively or hypotheti- -
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cally,” said Scott Stapf, assistant to
ihe president of the Tabaceao Institute.
American Brands, which includes
such household names as Sunshine
Biscuits and Jim Beam distillers,
said it never responds to guestions
about litigation,

HE anti-industry camp com-

I pares the current siage of tobag-

co litigation to the years of bitter
asbestos trials that eventually drove
the Manvill: Corpeoration and other
companies 10 seek sheiter in Chapter
L1, The varly losses contributed expe-
rience and evidence that will be used
in later cases, says Inhn F. Banzhaf
Ad, a’ George Washington University
law professor who has been working
against the robaccn companles for
years. He claims the indostry manen-
vered to get early trizls in some af the
cases it had the best chance of win-
iing for public-relations reasons.

“If you logk back at most new Jegal
developments,” he said, “vou find
that rareiy do they win on the first,
second or even Lhe sizth case” He
and othors say the coming wave of
trials will test the industry’s defenses
as never belore.

For one thing, plaintiffs' lawyers
“are better prepared for the upcoming
cases than they were for the three
lsbacco trials that made news two
years ago, according o Northeast-
ern’s Professor Daynard. In twe of
those eases, he noted, the plaintiffs
failed to prove that the people in-
volved had died of tebacco-related
illfiesses. In a third case, which is stil]
biing -appealed, a judge ruled for the

industry hefere the jury had
a chance to consider the case.
Because the facts are differ- |
ent i virtually every case, !
class-actions are rare in
product-liability  controver-
sies, and each suit is consid-
ered on ils oW ‘
The industry, opponents
acknowledge, is no easy tar- i
get. A series of legal rules
make smokers' cases diffi-
cult to prove, and some te-
cefit eourt decisions have in-
creased the uncertainty. Still
unresolved, for exampte, 13
whether Congress absolved
tobacco companies of the re-
sponsibility to do anything
further to inform smokers of
dangers when it required:
warning labels on packages -
in 1965. One appeats court has |
sided with the industry, hoid-
ing that people cannot claim |

—_— -

they were misled aboui the

dangers of cigareties gonce the warn-
ing program began. Several lower
court opinions have sided with smok-
ers on the issue,

But there is a more fundamental
question as well, according to many
legal experts, They say juries cannot
be convinced that the courts are the
proper forum lo resolve the issues
raised by the tobacco cases. In at-
tempting to sue the maker of a prod-
uct that users know is dangerous, the
smokers® lawyers are expanding the
role of the courts more than most
people want, said Victor E. Schwartz,
an authority on  product-liability
cases, “The reaction of laymen is:
‘it's the guy’s own fault.’ Thaey think

A

the suits are frivolous,"” Mr, Schwaltz
said. If the tobaceo cases succeed, he
added, the couris would have a hard
time closing their doors to suits by
people who are are shot by handguns
ar who drink too much. ,

court clerk in Holmes County'
Ahas already selected-a pool of

200 potential jurors from which
12 will be: selected to hear the Borton
case. Lexington, the county seai, is
about an hour's drive nurth of Jack-
s0m, Miss.; it scems remote from Old
Greenwich, Conn.,, where American
Brands has s headguarters. Lexing-
lon is the sort of place where every-
body knows aimast everybody else,




and Nathan Horton was someoone the
residents might have waved to for
years on the country roads,

A team of four inwyers Is handling
Mrs. Horton’s case-on a contingency
hasis. The attorney most visible in the
courtroom will be Don Barredt, a iife-
long Lexington resident. His firm,
Barrett, Barrett, Rarrcil & Pallon, is
in the pharmacy building opposite the
courthouse, I is the only firm in town
with more than une lawyer.

American Brands’ lead lawyer wiil

be James E. Upshaw, an “out of
towner' here whose firm is the larg-
est in neighboring Leflure Counly,
thalf an hour io the north. Mr. Up-
shaw's firm Is backed up by several
other Mississippi firms, and by Chad-
bourne & Park in New York, Ameri-
can Brands' long-term advisers,

M. Upshaw said it was inappropri-
ate to 1alk about the case. Said Mr.
Barrett: “We think they should bear
their fair share for the misery and
death their product caused — and
that they knew their produet cavsed,”

Mr. Barrett and Mr. Upshaw are
not likely to argus much about wheth-
er Mr, Horion suffered from the dis-
ease his doctors say he gol fram
smoking cigarettes. His wife will ex-
plain, as she did quictly the other day
in the house he built for the family,
how he faded away through the tast
year of his life. The man who had run
his own small construction business,
int the end, was s0 weak ihat he wis
afraid to walk out of the room alone.
The jurers will also watch Mr. Huiton
himself, in chilling videotaped (osti-
many his lawyers recorded just he-
fore he died. He explained what it was
like to die of lung cancer (sée box},

Mr, Barrett and Mr. Upshaw, who
are old friends, are ot likely (0 agree
on much ¢lse in the courtroom, how-

ever. The opposing legal tcams have

..3_

heen  warring over overy
noink for months. The spar-
ring will vnly intensify (rom
oW DAL

The two sides don’t agree
on the mosl basic of issues.
American Tobacco's former
chief exceutive, Robert K.
Heimann, testified in pre-tri-
al proceedings, for example,
thai ‘| We] believe our prod-
uck is not injurious 1o health.”
The Surgeon General’s con-
clusion that cigareltes cause
lung cancer, ke said, is “dead

wrong.” The Tobacco Insti-

wte will only acknowledge
rthat cigarettes “‘“may or imay
not” ¢ause health problems.
Mr. Barrett will argue that
the advertising run hy Amer-
ican in the 1940's and 1950's
convineed Mr. Horcon that
the company’s product was
safe. The company spent mil-
{juns on the ads, For a tilne,
Pall ball was the tap-seiling brand in
America,

On television and m print, the com-
pany urged readers to “guard 2gainst
lhroat scrateh’™ with Pall Mall 1t
presoented what it called "particular
people’” congregating in the heallhlul
outdoors. American helped sponsor
an industry group that ran “A brank
Siatement 1o Cigaretie Smaokers' in
The New York Times and other news-
papers in 1954 telling readers Lthat its
members helieved tobacco products
were not harmful,

In testimony last surnmer, Mr
Horlon expiamed the ef-

ing two packs of Pall Malls a day for
20 years after the Surgeon General’s
warnings was an independent deci-
sian the cempany can’t be Dlamed
for. Cigaretie companies have tradi-
tionally urged that jurors hold people
accountable fur their vwn decisions,

R. HORTON'S smoking habits
M aren'i the only subject that

American  considers  [air
game. The company's lawyers have
already ashed wideranging ques-
tions about his scxual life and his
waork history, Mr, Barrett expects Mr.
Upshaw to try tu introduce evidence
that Mr. Horton fathered children
with women he was not married to
and that there were times when his
construction business was a failure.
The industry often argues that such
matters cah be crucial to a case, A
person’s income and financial re-
sponsibilities can be important in sei-
ting damages, for example.

Tobaccg-industry critics say the
companies’ lawyers routinely pry
into private matters lo show anyone
who is thinking of filing suit how
painful it can be o fight a determined
adversury with deep pockets.

For now, Mrs. Horon is still con-
vinced her suit is worth i, 1t gives her
the chance, she said, to deliver the
message 10 the tobacco industry that
her husband wanted to send. “1 would
like them to think about the ciga-
rettes,” she said, “and how they're
dangerons to people's health — and
do something about them being dan-
gerous to peopie’s health™ n

fect of the advertising he
saw in his youth. Pall
Mall, he remembered,
would have a celebrity or
a Btrong young rman “with
a cigarette in his mouth
doing something..and: it

Smoling Suit Scoreboard
. Agcording to analysts at Smith Barney,
as of May 12, 1987, '

hadn*t boihered him, so
now, why could you think
that a .cigareite would
bather you?”’

With Mr. Upshaw in the
lead, American 1s mount-
ing an ail-out defense. So
far, according to Mr, Bar-
rett, the company's Iaw-
vers have held 60 separvate
pre-trial hearings in cities
arcund the country. One
day in June the Ameorican
teain set up a deposition in
San Francisoe, the nexl
day here was ope In Min-
neapolis; the third day
hearings were hicld in both
St. Louis and Lexinglon.
Mr. Barreti and his team
have been spending a lut
of time in airports.

American is expected to
arpgue that Mr. Horuon's
choice ta continue smok-

. 158 smoking liability suits had bien

© been dropped by the plaintiffs,

"ot tha tohacco companies.

- filed against the tobacco compaties |
sinee 1978, mostin 1985 and 1986, .
(Approgimately 36 of these o

cases involvad asbastos as wellas
_tobacco }Of the 158 CABOE,

14 are known by Smith Barney to have
2 were dismissed because the statuta
of limitations exmred i
& have boen decided by juries In favor
1. of the four is scheduied to be retried
_onadifferantissue starting in October, |-

3 trials so far are set for !988

135 other cases are stilt pending, but
no trial datas have been sat.
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Left., John Hays paints the clock on the Holmes Coumy Lourthouse i’

Lexington, Miss., where the trial will be held. Right, Nathan Horton.

‘'ONE MORNING, I’'M GOING TO BE GONE’

Nathan Horion, s widow says, sued the Ameri-
can Tobacco Company so that people would hear
what hao happened to him after 37 years of cigarette
smoking. On December 4, 1886, In a videotaped
session with lawyers, he talked about his ilinsss.
Seven weeks later, he died. These are his words:

“"Each day, evarything geis a litle worse and a
- litle worse. 1 have pain now everyday....They don't
ever stop. The medicine that | take, it slows it down,
but not enough that | know that the pain is het
there....it's hard to explain the pain. You know it's
there, it--it, [ don't Know just how to put it. It ain't
flke a pain where somebody hits you or something
like that, it's a sickening pain, where you can't
sleep half the time.

“...| asked [the doctor} how it was lcoking, and
he said, 'Looking bad.’ And | asked him just how
bad, and he said, "Well, you're looking at months.*

“I said, " thought you said it was two years.’

“He said, 'No, it's months now,’ Ha said, 'Did-
n't nothing go as well as we had planned.’

‘... [¥Jou, well, you go through so many
changes until ! don't guess nobody could aver...]
guass | cried for a week. Cne morning ! just eried
with my pain, H wasn't going to help me no way, the
crying. | just woke up, and | said, "Wall, whatever it
be, letit be,' and | Just said, ‘Well, | wake up in the
morning, now,’ and ! say 'Weil, | done made
ahother ona,’ and that's the way |, that's the way |
try to take it now. I--1 don't sven--1 don't even think
about yesterday and | don't even worry about to-
morrow. I just, 'Well, | hope i do okay today.' And
that's one of the reasons why...| ba scared to go to
sieap. Sometime I'm feeling bad, 1--f justreally
won't go fo sleap. 1 fight Iit, bacause | feel like that--
well, like | teli my wife sometime, | say, ‘One morn-
Ing you're going to wakea up, and I'm going to be
gona, you know,' and she says she knows.”

.




