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PETITION FOR RULE MAKING 

Petitioners, for the reasons hereinafter stated, do respectfully 

petition the Federal Communications Commission to institute a rule-making 

proceeding for" the'purpose, of promulgating a rule'relating to the obliga­

tion of licensees to devote time to the presentation of views and infor­

mation on the health hazards of cigarette smoking subsequent to January 2, 

1971 when cigarette commercials will leave the air by act of Congress. 

Petitioners, for the reasons hereinafter stated, do respectfully 

petition the Federal Corununications Commission to institute a rule-making 

proceeding and to promulgate a rule substantially or exactly as stated 

below: 

[PROPOSED RULE) . . 

The obligation of a licensee to devote a » . 

significant air.ount of time to' the presentation of 

views and information on the health hazards of 

cigarette smoking continues nofwithstanding that 

it has discontinued the broadcasting of cigarette 

commercials sponsored by tobacco companies. 
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INTI:I<KL;T AND STANDING O IPKTJT IONIUM; 

l ' o t i . t i c u i o r A c t i o n on Smoking and H e a l t h (ASH) in a n a t i o n a l 

n o n - p r o f i t c h a r i t a b l e - ' , s c i e n t i f i c , and e d u c a t i o n a l o r g a n i s a t i o n v/liich 

s e r v e s as t h e l e g a l a c t i o n arm o f t h e a n t i - s m o k i n g community by 

u t i l i z i n g le;cjal a c t i o n a g a i n s t t h e p r o b l e m s of smok ing . ASH h a s i n 

e x c e s s o f 8OO0 i n d i v i d u a l c o n t r i b u t i n g members who s u p p o r t i t s a c t i v i t i e s 

! a n d whose i n t e r e s t s i n t h e p r o b l e m s of smoking ASH s e e k s t o f u r t h e r . 
f • 

L i n a d d i t i o n , ASH i s s u p p o r t e d and s p o n s o r e d by a w ide v a r i e t y o f h e a l t h , 

| jeductei t ional euid s o c i a l w e l f a r e o r g a n i z a t i o n s , and a d i s t i n g u i s h e d p a n e l 

j k>f i n d i v i d u a l S p o n s o r s i n c l u d i n g l e a d i n g f i g u r e s i n t h e f i e l d s o f 
M l • ••-'•. 
! ' • j 
m e d i c i n e and p u b l i c h e a l t h , a s w e l l a s o t h e r n a t i o n a l l y known p u b l i c 

^ f i g u r e s . A t t a c h e d and h e r e b y made a p a r t o f t h i s p e t i t i o n i s m a t e r i a l 
11 i - * 
more \ f u l l y d e s c r i b i n g ASH, i t s s u p p o r t i n g o r g a n i z a t i o n s , and i t s Board 
!<>£ S p o n s o r s . ASH h a s i n i t i a t e d and engaged i n numerous p r o c e e d i n g s 
I i ! 
[ i n v o l v i n g a n t i - s m o k i n g m e s s a g e s b e f o r e t h e F e d e r a l Communica t ions 
II J • - -
[Commission w h i c h v/ere r e s p o n s i b l e i n p a r t f o r t h e C o m m i s s i o n ' s e n f o r c e ­

ment lof i t s i n i t i a l r u l i n g r e q u i r i n g s t a t i o n s t o d e v o t e a s i g n i f i c a n t 

cltmount o f b r o a d c a s t i n g t i m e t o m e s s a g e s a b o u t t h e h e a l t h h a z a r d s o f 

Smoking . ASH h a s f i l e d a number o f c o m p l a i n t s r e l a t i n g t o c i g a r e t t e 

a d v e r t i s i n g and p r o m o t i o n w i t h t h e F e d e r a l T r a d e Commiss ion , and h a s 

t e s t i f i e d a n d a p p e a r e d t h r o u g h a p e t i t i o n f o r t h e amendment of a r u l e 
•ii •; . 

in . t h e C o m m i s s i o n ' s r u l e - m a k i n g p r o c e e d i n g s . Thus i t s s t a n d i n g t o 

i n i t i a t e and p a r t i c i p a t e i n a c t i o n s b e f o r e such a g e n c i e s on b e h a l f of 

II : 

tfie interests'of its contributing members, supporting organizations, 
project grouos, and individual sponsors has been clearly established. 
j 
I ASH therefore brings this petition on behalf of itself as an 

organization; on behalf of the interests of its distinguished Trustees 
: i 

ahel Sponsors; on behalf of the interests of its supporters including 
numerous health organizations; on behalf of other meirbers of the viewing 
! I ! ' 

public, concerned about the problem of smoking; and on behalf of millions 

children wlto, but for the continuation of the so-called "anti-smoking" 

nw^ssngbs, would otherwise take up a deadly hobit. [Sec, e.g., Asxociatv^ 

Industries v. "ickcs, 13 1 F.2d 694 (2d Cir.), dismissed as moot 320 U.S. 

- 2 -
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• I! 

707 (lv>43) S 1'jpno v. Sivioty of Si;;Lprs, 2(,« U.S. 510 (1925) ; Hal: i on il 

Tyasoci i\t iui\ for t J u? AL1V.II tcvMnunt of Colotrd I \-c>ytlp v . S L atoofAl ab <1 u\a , 

357 U.S. 449 (195») ; ' Joii nt Ant i -Fasc i st Kofti'joo Comtn i M <>o v. McGrcit h , 

341 U.S. 123 (1951); Harrows v. Jackson, 310 U.S. 249 (1953); Of lieu of 

Communication of the United Church of Christ v. F.C._C._, 359 F.2d 994 

(D.C. Cir. 1966)]. • 

Petitioner John F. Banzhaf, III is an adult male citizen of 

the United States and a resident of Washington, D.C., who is vitally 

interested both individually and professionally with the problems of 

smoking. As a private citizen he filed the petition with the F.C.C. 

which led to a ruling requiring all radio and television stations 

broadcasting cigarette advertisements to devote a significant amount 

of time free to messages, about the health hazards of smoking [F.C.C. 

67-1029, 5063; RM-1170]. He successfully defended this decision in 

the United States courts [Banzhaf v. F.C.C., 405 F.2d 1082 (D.C. Cir. 

1968), cert. denied"90 S.Ct. 50 (1969)] and, through ASH, participated 

in the enforcement of the decision. Petitioner Banzhaf is Executive 

Director of ASH. He petitions on behalf of himself and all other . 

persons similarly situated. * ' ' 

IN SUPPORT OF J^v^UhoT FOR DhCISIOJ O'.i THIS ISSUE BY RULC-MAKING 

Petitioners reasonably believe', based upon an article in today's 

Wall Street Journal [copy attached], that the Commission is planning to 

consider the issue of the obligation of a broadcaster to devote time to. 

the presentation of views and information on the health hazards of 

cigarette smoking subsequent to January 2, 1971 in the very near future, 

and to do so in a closed proceeding not based upon any formal request 

and,without the opportunity for interested parties to submit comments, 

present arc,ouients , introduce evidence, etc. Petitioners respectfully 

suggest that this is inappropriate, in violation of the Commission's 
I 

rul^s, and in violation of statutory requirements as interpreted by the 

counts. Petitioners therefoxe respectfully move the Commission not to 
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consider this vital issue in the above stated manner, but rather to 

consider it in a formal r ule- making proceeding 1.0 that all interested 

parties may participate, and present their views, and so that the rights 

of all will be protected. 

It is clear beyond any doubt that this issue is one of very 

broad impact which will affect the great majority of licensees. It * 

is also clear that the ruling will not be adjudicatory since it will not 

involve determination as to the past conduct of any licensee or other 

individual or organization, and will be only prospective in application. 

Of necessity it will involve the determination of only "legislative" 

type facts rather than "adjudicative" type facts. Any determination 

on this issue, moreover, would affect tens of millions of dollars worth 

of broadcast time, thousands* of health messages presented by leading 

health, organizeitions such as the American Cancer Society, the American 

Heart Association, the National Tuberculosis and Respiratory Disease 

Association, etc., and virtually every viewer and radio.listener in the 

United States. If the effects of the messages in the past few years is 

any guide, it will significantly effect the sale and consumption of 

billions of cigarettes, and the smoking habits of millions of Americans, 

particularly young children who will not have heard and/or understood 

the messages which have already been broadcast. Clearly these reasons 

alone indicate that it would not serve the public interest for this 

issue to be decided by only five men, however well intentioned and 

informed, without the benefit of information and argument which can be 

provided by.other interested parties. ' * 

The Administrative Procedure Act defines "rule" as "the whole 

or a part of an agency statement of general or particular applicability 

and future effect designed to implement, interpret, or prescribe law or 

policy . . . " and "rule making" moans "agency process for formulating, 

amending;, or repealing a rule." Clearly a decision such as the Commission 

is considering would be one of "general applicability" and of "future 

effect", and it is designed to "interpret" its previous statement of 

Source: https://www.industrydocuments.ucsf.edu/docs/kjvy0174



la.v and/or policy rL.-cjuir.iiuj t;tatiojirj to broadcast viuwti on the luwjrda 

Of cigarette smcjkimj. It,, is important to note that this is clearly 

£i matteir of interpretation as the Commission' s earlier ruling hinged 

on at least two separata grounds. As it pointed out "This obligation 

stems not from any esoteric requirement of a particular doctrine but 

from the simple/fact that the public interest means nothing if it does 

not include such a responsibility." Thus the Commission's proposed 

Statement would have to be an interpretation of its earlier decision 

involving at least in part the limits of that obligation in the absence 

of cigarette commercials. . . . 

It is-also clear that in making this decision the Commission 
: i ,' 

must decide a number of significant factual issues which it cannot do 

on the record — or more precisely, in the absence of a record — now 

t>e£ore it. It has been suggested, for example, that the Commission 

laight determine that the question of whether or not to smoke is no 

jlonger a controversial issue of public importance. , But this decision 

jLs far more difficult to make than the determination that an issue is 

a controversial issue of public importance. For the latter, one need 

only consider the importance of the issue and note there are responsible 

pookesmen with views, or> either sid^. As the Commission reoe^.tedly 

emphasized in its decision reaffirming the application of the fairness 

doctrine to cigarette advertising, it did not and could not weigh the 

evidence or take sides in the controversy Isee, e.g. paragraph 62]. 

On the other hand, to conclude that the issue which the 

Commission only three years ago held was so controversial and of such 

• ' . - . • • ' • 

great public importance that broadcasters had to make millions of 

dollars worth of time available free for it is no longer "controversial"-

requires a factual determination that there is no longer any controversy. 

Yet the same spokesmen, the tobacco companies and the Tobacco Institute, 

continue to maintain that the case against smoking has not been 

established. Members of Congress so testified, stated, and found in 

their consideration of a piece of legislation only one year ago. This 

very day there is an item in newspapers around the country in which the 
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tobacco iiKluiLjy i:. challenging the i'i in.li.n-jL; o£ the American Cancer 

Soeioty that cigarotto smoking has boon shown to cause lung cancer. 

And week, after wee]; the U. S. Public Health Service provides digest-*-.; 

of articles on the is^uc of smoking from around the country. Could 

one possibly find — particularly in the absence of any testimony or 

evidence — that this issue is no longer controversial or of public 

impjortance. 

Finally, the Commission will recall that in making its initial 

determination that cigarette advertising was subject to the fairness 

doctrine, it violated its own rules requiring a response from the 

respondent party. Its ruling was further challenged by many of the 

parties because it was made without giving interested parties the right 

to participate. The Commission replied that it had "followed long 

established procedures in this respect." But on the issue now before 

the Commission there are no such "long established procedures" since 

this is not a fairness doctrine complaint against"one station or about 

one particular broadcast. The Commission also sought to justify its 

procedure by noting that it had allowed arguments and presentations by 

all parties in its reconsideration. But, as the Court of Appeals noted 

in affirming, "As a general rule, we agree that more careful procedures 

are required to support innovation by ah administrative agency" [Banzhaf 

v- F-'C.C. 405 F.2d 1082, 1104 (1968)] and further justified the rule by 

ndting that it would have no effect until after the submission of views 

by all parties and_ the careful consideration of these by the Commission. 

It this case any decision decreasing the obligation of a broadcaster to 

devote time to this issue would become effective Before or even without 

trie opportunity for participation by interested and affected parties. 

It would furthermore seem to be particularly inappropriate to substantially 

reverse or modify a decision which the Commission had finally made only, 

after an opportunity for all interested persons to be heard and where tho 

reviewing court found this opportunity to be a necessary prerequisite to 

tjic issuing of such ci rule. 

Source: https://www.industrydocuments.ucsf.edu/docs/kjvy0174
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HJ SIM.'PORT OF PKOl'O^lM) IUJ1.11 

iVtiti oner;; ! 1.1:4110:1t for the promulgation of the; prupoi.-d 
I I -

rule rests upon lit loayt three, separate grounds. Since the inception 

] of commercial television, the viewing public has been bombarded by 

cigfiiette commercials. Cigarettes are and have for some time been 
j ; 

the! most widely advertised, product of television. The cost of pur-̂  
i i . 

chaping the time for the commercials easily roaches into the tens of 

billions of dollars. Since television has. been acknov'J-edged to be 

] the most effective-medium for the promotion of cigarettes( and for 

creating the air of social acceptability and necessity required for 

their sale, the cumulative effect of this bombardment has been to 

I brainwash and condition generations of Americans as to the advantages 

of SJtioJcing. When one includes the radio commercials also, the total 

effect is and has been literally overwhelming. * ". " ' ; - ' 

";.".'..." Even assuming that the Commission decision of September 8{ .... ..: 

1967 was immediately complied with, and has been faithfully followed 

• by all licensees, the limited number of health, warning messages whicK 

Iiave been presented during the past three years cannot begin to counter-

• balance and outweigh, the cumulative effect of decades of cigarette 

commercials. This is true both with respect to overall societal 

attitudes and for many individuals whose prior conditioning was too 
i 

firmly implanted to be affected by the messages.. Since most experts 

! agree that societal attitudes and "image" are important considerations 

in affecting a chi"l-d's decision to smoke, this lingering effect of the 

j one—side presentations will continue long after the actual commercials, 

have left the air. It is for this reason — to make up for and to 

counterbalance the decades of one—sided presentations and their lingering 

j remnants •— that the rule proposed is required. 
I 
• Reasonable men may differ as to when the issue of cigarette 
i 

Hmoking become a controversial issue of public importance but it is 
clear that it happened far before the time that one of the petitioners-. 

I -
!" first brought this"matter to the attention of the Commission. The so-called 

Source: https://www.industrydocuments.ucsf.edu/docs/kjvy0174
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"tiuvyt'on Cciionl'ii report" H'J.MI ted lluit ci ij.n.oLLtj umaking v/iiu a yuriou;; 

health hazard in 19G4. 'Largo respected and responsible orgciniisatioim 

like Lho American Cancer Society had boon attempting to educate the public 

to their findings of the dangers b£ smoking uinco at least the 19C0!ii. 

As the Commission so clearly held in 1962, it does not take a major 

Government finding and subsequent legislation to make an^issue — 

particularly a health issue — controversial and of public importance 

[Report on "Living should be Fun", Inquiry, 33 P.C.C. 101, 107, 23 R.R. 

1559 July 18, 1962 : fluoridation of water, nutritive qualities of 

white bread, high potency vitamins, etc.}. It is also respectfully 

suggested that the Commission cannot determine when smoking became a 

"controversial issue of public importance" in the absence of any record 

Such as would be created by a rule-making proceeding. 

It might be suggested that such an argument in support of the 

proposed rule is inappropriate because it punishes a licensee for past 

conduct, some of which may have been innocent. But it is implicite in 

the fairness doctrine, and in the Corrtmission's handling of it/ that the 

remedy for failing to present both sides of the issue must come after 

the initial one-sided broadcast is presented, and in some cases there 

may be a long iaose or time. lue oroadcastor' s inconvenience is suojecc 

to the public's right to be informed. Here the length of time may be 

longer but the history of one-sided presentations goes back for decades, 

and the cumulative effect on the public's beliefs and smoking habits is 

beyond question. 

Another and perhaps more basic principle upon which the 

proposed rule can be based is that stated by the Commission in its 

"CONCLUSIONS" section of the opinion reaffirming the station's obligation 

to provide time for the anti-sr.oking vie -.-point. As the Commission its.-If 

saxc 

Thexe is, v.*e believe, some tendency to miss the 
main point at issue by concentration or. labels such as 
the specifics of the Fairness Doctrine or by conjuring 
up a parade of "horrible" extensions of the ruling. 
The ruling is really a sirrple and practical one, re-
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quiiod l>y thopubjio interest. The J ia-nn.-u, who has 
a duly "to opera to in the public interest" (H31ii(a)), 

v- is present iiuj commercials urging tho consumption of a 
product whose normal use hits boon found by tho Con-
yn'Ks and tin * Government to lx-pivsont a serious 
potential hazard to public health. Ordinarily the 
question presented would be how the carriage of such 
commercials is consistent with the obligation to 
operate in the public interest. In view of the 
J-.egislati.vc: history of the Cigarette labelling Act, 
that question is one reserved for judgment of the 
Congress upon the basis of the studios and reports 
submitted to it (except, of course, for whatever 
voluntary judgment the broadcasting industry might 
now make). But there is, wo think, no question of 
the continuing obligation of a.licensee who pre­
sents such corauercials to devote a significant 
amount of time to informing his listeners of the 
other side of the matter — that however enjoyable 
smoking may be, it represents a habit which may 
cause or contribute to the earlier death of the 
user. This obligation stems not from any esoteric 

I requirements of a particular doctrine but from the 

simple fact that the public interest means.nothing • 
i.f it does not include such a responsibility. 

In affirming this determination, the U. S. Court of Appeals .•' 

clearly indicated that its decision was not based on the validity of 

the fairness doctrine. It noted that the Commission itself "asserted 

th^it it 'clearly had the authority to make this public interest ruling' 

under the public interest standard of the Communications Act and 

replied upon 'the licensee's statutory obligation to operate in the 

public mreresu. ' --: [p. iu^xj rticnougn nouJiCj uticiC the "public 

interest" and indeed even the "public health" standard might be too 

br^ad, the Court nevertheless held that the Commission had the authority 

to require anti-smoking viewpoints to be presented even in the absence 
i 

of a fairness doctrine because "the public health.has in effect become 

a kind of basic lav;, both justifying new extensions of old powers and 

evoking the legitimate concern of government whereever its regulatory 

poV-rer otherwise extends." As it condluded: 

Thus, as a public health measure addressed to 
a unique danger authenticated by official and 
congressional action, the cigarette ruling is not 
invalid on account of its unusual particularity. It 

: is in fact tho product singled out for special treat-
!, ment which justifies the action taken. In view 

Source: https://www.industrydocuments.ucsf.edu/docs/kjvy0174
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nui»fv.l l>y thepubJie iiiLfivt;L. Tho Jie<-n:-.ee, whu has 
a duly "to o|vraU> in the public interest" (U31!> (a) ) , 
is ]>Jer.eiiling commercials urging the consumption of a 
pj odilel WIIOL'.O noi ma.! U.-JU has been found by the Con—, 
gress and the Government to represent a serious 
potential hazard to pifblic health. Ordinarily the 
question presented would bu how the caiiiuyo of such 
comuujj cials is consistent with the obligation to 
operate in the public- interest. In view of the -
Legislative history of the Cigarette Labelling Act, 
that question is one reserved for judgment of the 

i Congress upon the basis of the studies and reports 
i submitted to it (except, of course, for whatever 
' voluntary judgment the broadcasting industry might 
\ now make). But there is, we think, no question of 
• the continuing obligation of a. licensee who pre-
| sents such commercials to devote a significant 
I amount of time to informing his listeners of the 
I other side of the matter — that however enjoyable 
! smoking may be, it represents a habit which may 
j cause or contribute to the earlier death of the 

user. This obligation stems not from any esoteric 
requirements of a particular doctrine but from the 
simple fact that the public interest means.nothing 
i.f it does not..include such a responsibility. 

In affirming this determination, the U. S. Court of Appeals 

clearly indicated that its decision was not based on the validity of 

the fairness doctrine It noted that the Commission itself "asserted 

that it 'clearly had the authority to make this public interest ruling' 

under the public interest standard of the Communications Act and 

relied upon "the licensee's statutory obligation to operate in the 

puoiic interest.'/' ip. o.uyij rticnougn now^ng Uiuc che "^ubiic 

interest" and indeed even the "public health" standard might be too 

broad, the Court nevertheless held that the Commission had the authority 

to require anti-smoking viewpoints to be presented even in the absence 

of a fairness doctrine because "the public health.has in effect become 

a kind of basic lav/, both justifying new extensions of old powers and 

evoking the legitimate concern of government whereever its regulatory 

power otherwise extends." As it condluded: 

Thus, as a public.health measure addressed to 
a unique danger authenticated by official and 
congressional action, the cigarette ruling is not 
invalid on account of its unusual particularity. It 
is in fact the product singled out for special treat­
ment which justifies the action taken. In view 
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quiiod by thopubJic inLuiei.t. Tlio Jia'ii:;w, who has 
a duty "to oporalo in the public inleio;;t" (931!>(a)), 
is pjcv-onting commorciuls urging the consumption of a 
proJuot wlioiso noi nuJ usu hu-s boon found by tho Con-
gross and tho Govornmont to represent a serious 
potoiitkil hai.ard to public health. Ordinarily the 
question proton tod would bo liow tho carriage of such 
coimtk:).c:J.als it; consiatont with tho obligation to 
operate in tho xuiblic interest. In view of the 
Legislative history of the Cigarette Labelling Act, 
that question is one reserved for judgment of the 
Congress upon the basis of the studies and reports 

: submitted to it (except, of course, for whatever 
voluntary judgment the broadcasting industry might 
now make). But there is, we think, no question of 

; the continuing obligation of a.licensee who pre­
sents such commercials to devote a significant 

| amount of time to informing his listeners of the 
other side of the matter — that however enjoyable 
smoking may be, it represents a habit which may 
cause or contribute to the earlier death of the 
user. This obligation stems not from any esoteric 
requirements of a particular doctrine but from the 
simple fact that the public interest means nothing 
i.f it does not.include such a responsibility. 

In affirming this determination, the U. S. Court of Appeals . •" 

clearly indicated that its decision was not based on the validity of 
f • 

the fairness doctrine. It noted that the Commission itself "asserted 

that it 'clearly had the authority to make this public interest ruling' 

under the public interest standard of the Coromunications Act and 

'relied upon 'the licensee's statutory obligation to operate in the 

puoiic niuerest. * ,-: ip. io>i»j.j i-vicnougn nod-ng u*iuc ciio "^uoxic 

interest" and indeed even the "public health" standard might be too 

[broad, the Court nevertheless held that the Commission had the authority 

to require anti-smoking viewpoints to be presented even in the absence 

of a fairness doctrine because "the public health.has in effect become 

a kind of basic lav/, both justifying new extensions of old powers and 

evoking the legitimate concern of government whereever its regulatory 

power otherwise extends." As it condluded: 

Thus, as a public health iieasure addressed to 
a unique danger authenticated by official and 
congressional action, the cigarette ruling is not 
invalid on account of its unusual particularity. It 
is in fact the product singled out for special treat­
ment which justifies the action taken. In view 
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quin-d by tlu'i't-'bJ i c iliU'ii'St. Tho J i c<-nuiu , v/liu has 
\ a duty "to operate in the public interest" (!i31li(a))r 

is j>]e: .on ling coiumorcials urging the consumption of u 
JTCKIIK-I wlunii', liotnul u.'Jti ha:; boon found by the? Con— 
cjn-Ms and tin; Government to ropresent a sorif»uf-s 
p(.)U'iili;il ha:.ui_d to public health. Ordinarily the 
question presented would bo how the carriage of such 
commercials is consistent with the obligation to 

j operate in the public into refit. In view of the 
I Legislative history of the Cigarette Labelling Act, 

that question is one reserved for judgment of the 
1 Congress upon the basis of the studios and reports 

submitted to it (except, of course, for whatever 
| voluntary judgment the broadcasting industry might 

now make). But there is, we think, no question of 
j the continuing obligation of a. licensee who pre­

sents such coiKiiercials to devote a significant 
amount of time to informing his listeners of the 

; other side of the matter — that however enjoyable 
smoking may be, it represents a habit which may 
cause or contribute to the earlier death of the 
user. This obligation stems not from any esoteric 
requirements of a particular doctrine but from the 
simple fact that the public interest means.nothing . • 
i.f it does not_include such a responsibility. 

In affirming this determination, the U. S. Court of Appeals . •' 

cleajrly indicated that its decision was not based on the validity of 

the fairness doctrine. It noted that the Commission itself "asserted 

that it 'clearly had the authority to make this public interest ruling' 

undet the public interest standard of the Communications Act and 

irelipd upon 'the licensee's statutory obligation to operate in the 

p u u i i c liiuciGsc. * ,-' ip. ioyj. j **iciiougji noci-ny i,iîi.c ciiu j/uoiic 

'i . _ . - • - • . " • 
intejrest" and indeed even the "public health" standard might be too 

broad, the Court nevertheless held that the Commission had the authority 

to rlequire anti-smoking viewpoints to be presented even in the absence 
I 
• I 

of a| fairness doctrine because "the public health has in effect become 

a kijnd of basic lav/, both justifying new extensions of old powers and 
- I ' ' 

evoking the legitimate concern of government whereever its regulatory 

power otherwise extends." As it condluded: 

| Thus, as a public health measure addressed to 
a unique danger authenticated by official and 

I congressional action, the cigarette ruling is not 
! invalid on account of its unusual particularity. It 

is in fact the product singled out for special treat-
went which justifies the action taken. In view . 
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t i u i i v d by t l iopub] i c i. ntoH-'sL . TJK« ] i u , ' , i i : i a ,
( who h a s 

a duty "to operate in tlio public interest" (U31L»(a)), 
is ]>) o: .i->iil j.ii'j ooimnjrcials urging the; coiiJuuipUoii of a 
product, whoso normal use ha:; boon fouml by tho Con-
gri«ss and tin? Government to ri'pi.vs(.>nt a soriouv; 
i>otont ial hazard Lo i»ul.»lic health. Ordinarily the 
quotation prei.;on Led would be how the carriage of such 
commercials is consistent with the obligation to 
operate in tho i^ublic interest. In view of: the 
Legislative history of the Cigarette Labelling Act, 
that question is one reserved for judgment of the 
Congress upon the basis of the studios and reports 
submitted to it (except, of course, for whatever 
voluntary judgment the broadcasting industry might 
now make)- But there is, we think, no question of 
the continuing obligation of a.licensee who pre­
sents such commercials to devote a significant 
amount of time to informing his listeners of the 
other side of the matter — that however enjoyable 
smoking may be, it represents a habit which may 
cause or contribute to the earlier death of the 
user. This obligation stems not from any esoteric 
requirements of a particular doctrine but from the 
simple fact that the public interest means, nothing • 

if it does not_inelude such a responsibility. 

In affirming this determination, the U. S. Court of Appeals 

clearly indicated that its decision was not based on the validity of 

the fairness doctrine It noted that the Commission itself *'asserted 

that} it 'clearly had the authority to make this public interest ruling* 

under the public interest standard of the Communications Act and 

relijed upon 'the licensee's statutory obligation to operate in the 

puolic interest. * ,-'"" [p. iu^xj rixcxvougn noting tiiuc the "public 

interest" and indeed even the "public health" standard might be too 

broad, the Court nevertheless held that the Commission had the authority 

to require anti-smoking viewpoints to be presented even in the absence 

of a fairness doctrine because "the public health has in effect become 

a k£nd of basic lav;, both justifying new extensions of old powers and 
I 

evoking the legitimate concern of government whereever its regulatory 

power otherwise extends." As it condluded: 

Thus, as a public health measure addressed to 
a unique danger authenticated by official and 
congressional action, the cigarette ruling is not 
invalid on account of its unusual particularity. It 
is in fact the product singled out for special treat-

j inent which justifies the action taken. In view' 
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of the potonti al ly grave consequences, of. a decision 
| to coiitiiiue --• or above all to t;La»;L — smoking f 

we tli ink it was not u.n abuse of discretion for I he 
Coinniission 1:o attempt to insure not only that the 

; negative view be hoard, but that it be heard 
repeatedly. 

A third basis for the proposed rule is that broadcasts. 

presenting smoking in a favorable light will continue even after the 

Congressional ban on sponsored cigarette advertisements.( as will so~ 

called "hidden commercials." now being promoted by the tobacco industry. 

As. ;to the first point Petitioners remind the Commission that a number 
i 

of performers continue to smoke on the air, obviously creating or 

presenting a favorable viewpoint on this issue. Although, one may 

argue that such a broad-cast is not sponsored by a tobacco company ( i.t 

nevertheless presents smoking in a very favorable light- To the young 

viewer, a broadcast showing someone whom he looks up to as being a • ... 

"star" smoking on the air may have more impression upon him than a 

clozen obviously staged situations in advertisements., Although the 

amount of cigarette smoking in the movies appears to be decreasing, 

there remains a large number of movies to be shown on television which, 

feature smoking in an enjoyable and carefree atmosphere. In fact one 

couici ixnci J n i.icaiy- ;.ioUiO;i v.-iCwUicc> «_no au:..3 K — iiu o^. ^--^^^wi-cc —o.i;» .~.._̂  di 

this Commission and the Federal Trade Commission pointed to in 

cigarette advertising. Since a broadcaster is responsible for every­

thing he broadcasts regardless of commercial sponsorship or profit 

motive, it follows that broadcasts of this kind will continue to create 

and convey the same impressions and ideas which, the Commission ruled 

create the obligation to provide free time for opposing opinions. 

In addition to the above. Petitioners alledge upen information 

and belief, and offer to present evidencs in support of, that the tobacco 

industry is r.ov; taking steps to get hidden commercials on the air in 

violation of the spirit of the 1969 cigarette act. In particular it 

appears that they are offering financial inducements to movie makers to 

feature cigarette smoking and/or cigarette ads in films which will * 

eventually be shown on television. It also appears that they are offering . 

similar inducements to insure that during the televising of certain sports 
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j urogram:.; the* ciijviiiit .l.o iulvci. I i.stMiieii t wilJ continue to bo prusontod to 

the viewer. Thu:j , despiLa the ccHiyrouuimml ban, there will continue 

to be a significant number of broadcasts on the air which will have the 

offoot of inducing and persuading people to smoke, and the fairness 

doctrine clear}y requires that there be a reasonable amount of time for 

the presentation of the opposing viewpoint. 
i # • • 

CONCLUSION 

Petitioners respectfully request the Commission to postpone 

any decision on the issue of the obligation of broadcasters to present 

views on the dangers of smoking.; to institute a rule-making proceeding 

on that subject so that all interested parties may, as they have a right 

to, present views and arguments" for the Commission's consideration; and 

to promulgate a rule as proposed by Petitioners. 

Respectfully submitted, 

2000. H Street, N.W. 
Washington, D.C. 20006 
(202) 659-4310 
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