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BLEFOLES THE

PFEDERAL COMMUNLCATIONS COMMISSION T
WASHINGTON, D.C. SR e s ay

In the Matter of the Obligation of a
Liconsee to Devote Tiwme to the Pre-—
sentations of Views and Information on
the liealth Hazards of Cigarette SmoPlnq.

Qo
“ .,

Action on Smoking and Health (ASH),

and John ¥F. Banzhaf, XII,
. t—e———— T = TPpetitioners.
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PETITION FOR RULE HMAKING

Petigioners, for the reasons he#einafter stated, do respectfuily-A
petition the Federal Communications Commission to institute a rule;makinq
proceeding fbr‘the‘ﬁurpose.of.promulgating a rule’?elatiﬁg to the obligé-'
tionrofhlicensees to devote time to the preséhtation of views and %nfor—
mation on the health hazards of cigarétte smoking subsequ;nf to Ja;uary 2,
197; when cigarette commsrcials will leave the air by act of Congress.

"‘ Petitionérs, for the rveasons hereinafter stated, do .reswvectfully
petition the Federal Cormmunications Commission to iﬁstitufe a rule-making |
proceedéng and to prqmﬁlgate a rule substantially br exactly as stated

below:

hass [PROPOSED RULE] . .

The obligation of a licensee to devote a . »
significant amount of time to the oresenLatlon of
views and information on the health hazards of
c*gareﬁte smoking continues notwithstanding that
it has discontinued the broadcasting .of cigarette

corercials sponsored by tobacco companies.
S f =4 £ 2
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IWTEREGY ARD UTANDING OFPETIY LONENS

retitionor Action on Swmokiiny and Uealth (ASH) is a national

non-profit charitable, scicntific, and educational organization which

scrves as the legal action arm of the anti-smoking community by

utilizing legal action against the problems of smoking. ASH has in

éxcess of BOOO individual contributing members who support its activities
|

v

Eand whose interests in the problems of smoking ASH secks to further.

o

n addition, ASH is supported and sponsored by a wide variety of health,

educ?tlonal and social welfare organizations, and a dlstingulshed panel

b h vidual Sponsors including leadlng figures in-the fields of

!ped ? ne and publlc health, as well as other nationally known publlc
éi’g fes. Attached and hereby made a part of this petition is material ;
: ‘r < - * ’

more fully describing ASH, its supporting organizations, and its Board

i

of Sﬁonsors. ASH has initiated and engaged in numerous proceedings

involv1ng anti-smoking mcss«ges before the Federal Communlcatlons R

o

kommiss¢on which were responsible in part for the Commlss1on s enforce-
l' N - . y
went bf its initial ruling requlrlng stations to devote a signlflcant'
I

uqt of broadcasting time to messages about the health hazards of |

[ |
| o
Hmoking. ASH has filed a nunker of complaints relating to cigarette

gdveILlslng and pronotlon wi the Federal Trade Commission, and has
l |

ﬁeqtlfled and appeared through a petition- for the amendment of a rule
th o
4l

‘p thé Commission's rule-making proczedings. Thus its standing tq ’ ;
ihitlate and parti ate in actions defore such agenéies 6n Sehalf of - = . g
Fhe 1nterests of 1ts contributing menbers, supportlng organizations, ] ;
Akogect groups, and indivicdual sponsors has been clearly established. ;
ASH therafore brings this petition on behalf of itself as an 7 . »é

‘Zathﬁ, on behealf of,thg interasts of its distinguished Trustees ;

:d Sponsors; on behalf of the interests of its surporters including %
us health organizations} on behalf of other merbers of.the view;ng f

- concernced about the problem of smoking; and on behalf of mill;ons é

dren who, but for the continuation of the so-called "anti—SAoking“

-

Qustrics v. Ickes, 134 F.2d 694 (2d Cir.), dismisscd as moot 320 U.S.

: \
1ssacts, would othorwisce take up a deadly habit. [sec, e.g9., Associated
\
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707 (1Va3); Picree ve Sociely of Sislers, 208 UGS, 510 (1925); Hational

Association for the Advinconent of Colored People v. SLate of Alab.usaa,

357 V.S, 499 (1958) ; doint Anti-Pascist Refugece Commitleo v, McGrath,

.

341 U.5. 123 (1951); Barrows v. Jackson, 346 U.S. 249 (1953); Officce of

Communication of the United Church of Christ v. F.C.C., 359 F.2d 994

(D.C. Cir. 19606)].

Petitioner John F. Banzhaf, III is an adult male citizen of

the United States and a resident of Washington, D.C., who is vitally

interested both individually and professionally with the problems of
smoking. As a private citizen he filed the petition with the F.C.C.
which led to a ruling requiring all radio and television stations:

broadcasting cigarette advertisements to devote a significant amount

of time free to messages. about the health hazards of smoking [F.C.C.

! 67-1029, 5063; RM-1170]. He successfully defended this decision in

~the United States courts [Banzhaf v. F.C.C., 405 F.2d 1082 (D.C. Cir.

1968) , cert. denied 90 S.Ct. 50 (1969)) and, through ASH,.participated
in the enforcement of the decision. Petitioﬁér Banzhaf is Executive

Director of ASH. He petitions on behalf of himself and all other

persbns similarly situated.

IN SUPFORY OF RI,UL3T FPOR DoliZilll QN Triis IS3UE BY RULE-MAKING

Petitioners reasonably believe, based upon an article in today's
Wall St;eet Journal [qdpy attached]), that the Commiss%on i§ §lanning to
consider the issue of the obligation of a. broadcaster to devote time to .
the pre;entation of‘views and infoimation on the health hazards of

cigarette smoking subseqguent to January 2, 1971 in the very near future,

'and to do so in a closed proceeding not based upon any formal request

and without the opportunity for interested@ parties to submit comments,
present argoments, introduce evidence, elc. Petitioners respectfully
suggest that this is inappropriate, in violation of the Commission's

|

rulﬁs, and in violation of statutory reguirements as interpreted by the

courts. Petitioners therefore respectfully move the Commission not to

|
}
|
|
|
i
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consider this vital issue in the above stated mannesr, but rather to
consider it in a forwal rule-making procecding o that all intercuted

partics may participate and present their views, and so that the rights

4of all will be protected.
it Js clear beyond any doubt that this issue is onc of verxy

broad impact which will affect the great majority of licensees. It

is also clear that the ruling will not be adjudicatory since it will not

involve determination as to the past conduct of any licensee or other -

individual or organization, and will be only prospective in application.

Of necessity it will involve the determination of only "legislative"

type facts rather than "adjudicative" type facts. Any determination
on this issﬁé, méreover, would affect tens of millions of dollars worth
of broadcast time, thousands: of health messages presented by leading
health organizations such és the American Cancer Society, the'American ) .

Heart Association, the Naticnal Tuberculosis and Respiratory Disease
, .

_ Association, etc., and virtually every viewer and radio listener in the “
United States. If the effects of the messages in the past few years is

any guide; it will significantly effect the sale and consumption of -

billions of cigarettes, and the smoking habits of millions of Americans,
. g

i

particularly young'children who will not have heard and/or understood
the messages vhich have already been broadcast. Clearly these reasons
alone indicate that it would not serve the public interest for this

- issue to be decided by only five men, however well intentioned and

L]
informed, without the kenefit of information and argument which can be

. -

provided by other interested parties.

The Administrative Procedure Act defines "rule" as "the whole

?

or a part of an agency statement of general oxr particular applicability ) .

and future effect designed to implement, interpret, or prescribe law or

policy . . ." and "rule making" mecans “agency process for formulating,

amending, or repealing a rule." Clearly a decision such as the Comnission -

is considering would be onc of "general applicability”™ and of “future
cffect™, and it is designed to “"interpret" its prcovious statement of

-

e o
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law and/or polivy ruguiring stations to broadeast vi.uws on the lng‘urds
of ciguarcvtte ::.mcskim_';. It, is important to note that this is clcarly
a matter of interpretation us the Comuission's ecarlier ruling hingead
on at lcast two scparate grounds. BAs it pointed out “This obligation

stews not from any csoteric requirement of a particular doctrine but

from the simple;fact that the public interest means nothing if it does
not include such a responsibility." Thus the Commission's proposed

statement would have to be an interpretation of its earlier decision

involving at least in part the limits of that obligation in the absence

of cigarctte commercials. : . -
y It isialso clear that in making this decisiqg the Commission
*nst decide a number of sigrificant "fadtual issues yhich”i% cannot do

fén the récord -— or more.Precisely, in the absence of a iecord.—— gow
ﬁefore it. It has been sugge;ted, for example, that éhe Commission

might determine that the gquestion of whether or not to smoke is no
honger a controversial issue of public importance. , But this decision
is far more difficult to make than the determination that an issue is

@& controversial issue of public importance. .For the latter, one need

'bnly consider the importance of the issue and note there aré responsible

n

H
sookesmen with vicws on sither side. 1As the Commission rereatedly

'

emphasized in its decision reaffirming the application of the fairness
doctrine to cigarette advertising, it did not and could not weigh the
evidence or take sides in the controversy [see, e.g. paragraph 62).

Oon Ehe other hand, to conclude that the issue which the

Conmmission only?threé’yéars ago held was so controversial and of such

ot . B - . 4

~great public importance that broadcasters had to make millions of
@ollars worth of time available free for it is no longer "“controversial"

reguires a factual determination that there is no longer any controversy.

Yet the same spokesmen,'the tobacco companies and the Tobacco Institute,

continue to maintain that the case against smoking has not been
t . .

4

established. Menbers of Congress so testified, stated, and found in

their consideration of a piece of legislation only one year ago. This

|
|
1

very day there is an item in newspapers around the country in which the
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tobacey industyy s challenging the findings of the Amcrican Cancer
Socicty that cigarottoe Qmokiﬁg has beén shown to cause lung cancer.
And woeok after week the U. s. rublic licalch Scrvice provides digcsts
of a;ticlus on the issuce of smoking from around the country; Coula
opc possibly find -- particularly in the absence of any testimony or
eviﬁcncc - thét this issue is no longer controversial or of public
impbrtance.
i
Finally, the Commission will recall that in making its initial

determination that cigarctte advertising was subject to the fairness
doctrine, it violated its own rules requiring a response frsm the
respondent party. Its ruling was further challenged by many of the
pa%tiesvbecause it was made without giving interestéd parties the right»
to participate. The Commission replied that it had "followed loné_
established procedures in this respect."_jBut on the issue now sefore
the Commission there are no such “long established procedures" since
th%s is not a fairness docprihé complaint against one station or about
Qné particular broadcast. The Commission alsé sought to justify its
pr@cedure‘by noting that it had allowed arguments and presentations by
all_;arties in its reconsideration. But, as the Court of‘%ppeals n;ted
in(affirming, “As'é-general rule, we agree that more careful procedures
are iequireé to support innovation by an administrative agency" [Banéhaf
v. F:C.C. 405 F.2a 1082, 1104 (1968)] and further justified the rule by
néting tha£ it would have no effect until- after the submission.of views
bj all parties and_the careful consideration of these by the Commission.
Ié this case any decision decreasing the obligation of a broadcaster to
devote time to this issue would become effective Befo;e or:even without
tﬁe opportunity for participation ﬁy interested and af}ected parties.
Ié would furthermore seem to be particula:ly inappropriate. to substantldl;y
-réverse or modify a decision which the Commiésién had finally madé only.
akter an opportunity for all interested persons to be beard and where the
rgviewing court found this opportunity to be a necessary prérequisité to

the issuing of such a rule.

i
H
- I
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AW SURPORE O PROPOSED RULI

A S e -—
retitioners' regquest for the promulgation of the proposed
i
rule rxosts upon at least three separate grounds. Since the inception

: ,

of gomuwerxcial television, the viewing public has been bombarded by

cigarette cowmercials. Cigarettes are and have fox sowme time been
i

the most widely advertised product of television. The cost of pur-

chasing the time for the commercials easily rcaches into the tens of

bil;ions of dollars. Since television has been acknowledged to be g -
, . - _ :
the most effective. medium for the promotion of cigarettes, and for

creating the air of social acceptability and necessity required for
theixr sale, the cumulative effect of this bombardment has been to
brainwash and condition generations of Americans as to the advantages

of smoking. When one includes the radio commercials also, the total

effect is &nd has becn literally overwhelming.

) . Even assuming that the Commission decision of Septembex 8, .. . ..:. .

— ’

1967 was iruiediately complied with and has been faithfully followed

by all licensees, the limited numker of health. warning messages which
have been éresented during the past three years cannot begin to éounter~
balénce and outweigh the cumulative effect of decades of cigarette-
commercials. Thi; is true both with iespect to overall sociétal
étﬁitudes end for many individuals whose'pxiof conditioning was too
fiﬁmly implanted to be affected by the messages. Since most experts
agree that societal attitudes and "ima;e".are imgortant considerations
in'affectinémg child's éecisiog to smoke, this lingering effect of the N
one-side presentations will continue long after the actual commercials
haverleft the air. It is for this reason -- to ma%e up fér and to
counterbalance the decades of one-sided presentationé and tﬁeir lingexing
remnants —-— that the rule propcéed is required.

Reasconable man may differ as to when the issue of cigarectte
sméking became a controvérsial issue of public imporﬁance but it is
clcaxr that it happencd far before the time that onc ofithé Petitionars

" first brought this matter to the attention of the Commission. Tho so-called

- B SRt ana P —
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“Surgeon Genceral's report” reparted that cigarette smoking was a scerious
health hazard in 1964, “Large respected and responsible oxganizations

like the American Cunc&r Socicty had been att;mpting to educaﬁc the public
to tﬂuir findings of the dangors of smoking since at least the 1960's.

As the Commission so clecarly held in 1962, it does not take a major
Government finding and subsequent legiglatiog to make an-issuc --

particularly a health issue — controversial and of public importahce

[Report on “Living Should be Fun", Inquiry, 33 F.C.C. 101, ‘107, 23 R.R.

|
! J
1559 July 18, 1962 : fluoridation of water, nutritive qualities of

-whiﬁe bread, high potency vitamins, etc.}. It is also respectfully

sugqcsted that the Commission cannot determine when smoking became a

"controversial issue of public importance" in the absence of any record
such as would be created by a rule-making proceeding.

It might be suggested that such an argument in supbort of the

_proposed rule is inappropriate because it punishes a licensee for past

conduct, some of vhich may have been innocent. But it is implicite in

the. fairness doctrine, and in the Commission's handling of it, that the

remedy for failing to present both sides of the issue must come after.

the initial one-sided broadcast is presented, and in some cases there

'

may be a long lasse or Tike. Lune proadcaster's rnccnvenience 1s suvject
to the public's right to be informed. .Here the iength of tiﬁé may be

longer but the history of one-sided presentations goes back for decades,
and the cumulative effect on the public's beliefs'and smoking habitsvi§

beyond cuestion.

Another and perhaps nore kasic principle upon which the
| - < s N . . . .
proposed rule can be based is that stated by the Commission in its
I -
| .

“COICLUSIONS" section of the opinion reaffirming the station's obligation

‘ .

to provide time for the anti-smoking viewpoint. As the Commission its.1lf

saLé:

|
W» There is, we believe, some tendency to miss the
r main point at issue by concentration on labels such as
the spccifics of the Fairness Doctrine or by conjuring
. up a parade of “horrihle" extensicns of the ruling.
1 A The ruling is really a sirkple and practical one, re-
' .

R i ey e N - eree s R e T e Loy
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quized Ly thepublic interest. They Jicoenseo, who has

a duty "to operate in the public interest" (H315(a)),
— is presenting commeXxceials urging the consumpltion of a
product whose normal use has been found by the Con- |
gress and the Govermuwent to reproesent a serious
potential havard to public health.  Ordinarily the
quesstion presented would be how the curriaye of such
commercials is consistent with the obligation to
opecrate in the publjc?intorcst. In view of the
Legislative history of the Cigarctte Labelling Act,
that gquestion is one reserved for judgment of the
Congress upon the basis of the studies and reports
submitted to it (except, of course, for whatever
voluntary judgment the broadcasting industry might
now nake}). But there is, we think, no question of
the continuing cobligation of a.licensee who pre-
sents such commercials to devote a significant
amount of time to informing his listeners of the
other side of the matter -- that however enjoyable
smoking may be, it represents a habit which may
J cause or contribute to the ecarlier death of the
uscr. This obligation stems not from any esoteric
regquirements of a particular doctrine but from the
simple fact that the public interest means. nothing
if it does not include such a responsibility.

»

In affirming this determinatioﬁ, the U. S. Court of Appeals .-’

|
cléarly indicated that its decision was not based on the validity of
[
| : - o
thé fairness doctrine. It noted that the Commission itself “asserted
i . ; .
I .
that it ‘clearly had the authority to make this public interxest ruling'

under the public interest standard of the Communications Act and

relied upon ‘the licensce's statutory obligation to operate in the

public interest. '.’ (P. Luvi] aalcodugil Notehy Lidac Gk pudlic

interest" and indeed even the “public health" standard might be too

broad, the Court nevertheless held that the Commission had the authority

| . . . P
-to require anti-smoking viewpoints to be presented even in the absence
1
of a fairness doctrine because "the public health has in effect become
I

a kind of basic law, both justifying new extensions of old powers and
evéking the legitimate concern of government whereever its regulatory

poﬁer otherwisc extends." Aas it condluded:

‘ Thus, as a public health measure addressed to
a unique danger authenticated by official and
congressional action, the cigarette ;uling is not
invalid on account of its unusual particularity. It
is in fact the product singled out for special treat-

ment which justifies the action taken. In view’
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! guised by thepublic interest. PThe Jicensee, who has
{ a duty "to operate in the public inteyest™ (4315(a)),

- i precsenting commercials urging the consumption of a

: product whosoe noruwal use has been found by the Con-
gress and thae Government Lo represent a serious R

potential havard to public health.  Ordinavily the
guestion presented would be how the cardiage of such
comuercials is consistent with the obligation to
operate in the public interest.  In view of the = .
Legislative history of the Cigarcette Labelling Act,
that question is one reserved for judgment of the
Congress upon the basis of the studies and reports
subnitted to it (except, of course, for whatever
voluntary judgment the broadcasting industry might

‘ now make). Rut there is, we think, no guestion of

! the continuing obligation of a.licensee who pre-

| sents such commercials to devote a significant

{ amount of time to informing his listeners of the

i other side of the matter ~- that however enjoyable

|

|

smoking may be, it represents a habit which may
cause or contribute to the earlier death of the
user. This obligation stems not from any esoteric
requirements of a particular doctrine but from the
simple fact that the public interest means. nothing
if it does not.include such a responsibility.

>

In affirming this determinatioﬁ, the U. S. Court of Appeals .-’

';clearly indicated that its decision was not based on the validity of
|

the fairness doctrine. Tt noted that the Commission itself "asserted

‘that it ‘'clearly had the authority to make this public interest ruling'

'under the public interest standard of the Communications Act and

. ‘rel:_i.ed upon 'the licensce's statutory obligation to operate in the
'Puclic interest. .’ {P. luvl]  Alciougil Botahy Liac Che Tpublic
finterest“ and indec¢d even the "public health" standard might be too

i
» L . . . . .

;to require anti-smoking viewpoints to be presented even in the absence
i
|

'of a fairness doctrine because "the public health has in effect become

. a kind of basic law, both justifying new extensions of old powers and
evoking the legitimate concern of government whereever its regulatory
. power otherwise extends."™ As it condluded:

Thus, as a public hecalth measure addressed to
a unique danger authenticated by oificial and
congressional action, the cigarette ruling is not
invalid on account of its unusual particularity. It
is in fact the product singled out for special treat-

ment which justifies the action taken.  1In view’

/broad, the Court nevertheless held that the Commission had the authority

AN AN U0 Y e




quitcd by thepublic intercst. The Yicensee, who has
a duty "to operate in the public interest®™ (8315%(a)),
is presenting commercials urging the consuaption of a
product whoso normal use has beon found by the Con-
gress and the Govermment Lo roepresent a serious o
potential haszard to public health., Ordinarvily the
question presented would be how the carviaye of such
commeycials is consistent with the obligation to
operate in the public?ihtorest. In view of the
Legislative history of the Cigarette Labelling Act,
that question is one reserved for judgment of the
Congress vpon the basis of the studies and reports
submitted to it (except, of course, for whatever
voluntary Jjudgment the broadcasting industry might
now make). But there is, we think, no question of
the continuing obligation of a.licensee who pre-
sents such commercials to devote a significant
amount of time to informing his listeners of the
other side of the matter —- that however enjoyable
smoking may be, it represents a habit which may
cause ©orx contribute to the earlier death of the
user. This obligation stems not from any esoteric
requirements of a particular doctrine but from the
simple fact that the public interest means. nothing
if it does not_include such a responsibility.

In affiyming this dcterminatioﬁ, the U. S. Court of Appeals .-

Jclearly indicated that its decision was not based on the validity of

‘the fairness doctrine. It noted that the éommission itself “"asserted

}under the public interest standard of the Communications Act and
3 .
,ixelied upon ‘the licensece's statutory obligation to operaté in the

Punlic interesc. . [pP. luwi]  alchOudil Dot.hy Lawc Cile  public
Jinterest" and indeed even the "public health" standard might be too

ibroad, the Court neverthneless held that the Commission had the authority

to require anti-smoking viewpoints to be presented even in the absence

‘of a fairness doctrine because "the public health has in effect become

‘a kind of basic law, both justifying new extensions of old powexs and
evoking the legitimate concern of government whereever its regulatory
power otherwisc extends." As it condluded:

Thus, as a public health heasure addressed to
a unique dangexr auvthenticated by official and
congressional action, the cigarette ruling is not
jnvalid on account of its unusual particularity. It
is in fact the product singled out for special treat-

ment which justifies the action taken. In view’
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guircd by thepubldic intoerest. The Jicensee, who hos
L \ a duty "to operate in the public interest® (H315%(a)),
is precenting commereials urging the consumplion of a
Prroduct whose normal use has beon found by the Con-
groess o and the Governmeant: to represeont a serious :
potential havard to public health. Ordinarily the
quuestion presented would be how the carriaye of such
commercials is consistent with the obligation to
operate in the public interest. In view of the
Legislative history of the Cigarette Labelling Act,
that question is one reserved for judgment of the
! Congress upon the basis of the studies and reports
submitted to it (except, of course, for whatever
I voluntary judgment the broadcasting industry might
now make). But there is, we think, no question of
the continuing obligation of a.licensee who pre-
sents such commercials to devote a significant
amount of time to informing his listeners of the
other side of the matter -- that however enjoyable
smoking may be, it represents a habit which may
cause ox contribute to the earlier death of the
uscr. This obligation stems not from any esoteric
requirements of a particular doctrine but from the
simple fact that the public interest means. nothing
if it does not_include such a responsibility.

In affirming this dcterminatioﬁ, the U. S. Court of Appeals .-’

clearly indicated that its decision was not based on the validity of
the ?airnéss doctrine. It noted that the Commission itself “asserted

that it 'clearly had the authority to make this public interxest ruling'

under the public interest standard of the Communications Act and
relied upon ‘the licensce's statutory obligation to operate in the

Puolic interest. .’ {p. lovi] aAlonduygil hotahy wilad Che pudlic
| . S
!

inte&est“ and indced even the "public health" standard might be too
broad, the Court nevertheless held that the Commission'had fhe authority

to require anti-smoking viewpoints to be presented even in the absence

of a fairness doctrine because "the public health has in effect become

a kind of basic law, both justifying new extensions of old powers and

‘evoking the legitimate concern of government whereever its regulatory
power otherwisc extends." 2as it condluded:

Thus, as a public health measure addressed to
a unique danger auvthenticated by official and
congressional action, the cigarette ruling is not
invalid on accoun:t of its unusual particularity. It
is in fact the product singled out for special treat-

ment which justifies the action taken. In view’

B




quiscd by thepublic intetest.  The Jicensee, who has

‘ a duty "to operate in the public interest® (4315%(a)),
e i procenting commexcials urging Lhe consusption of a
product whotsie notmal use has boeen found by the Con- .
gress and the Government to represent a serious i
potential hasard to public health.  Ordinarvily the !
quustion preuscnted would be how the cuL‘L‘iu.L_jL; of such
comueycials is consistent with the obligation to Cod
opcorate in the pulec’lnLorc ;t. In view of the
Legislative history of the Cigarette Labelling Act,
that guestion is one reserved for judgment of the
Congress upon the basis of the studies and reports
subnitted to it (except, of course, for whatever
voluntary judgwment the broadcasting industry might
now make) . RBut there is, we think, no question of
the continuing obligation of a.licensee who pre-
j sents such commercials to devote a significant
‘ anmount of time to informing his listeners of the
{ other side of the matter -- that however enjoyable
|
|

smoking muay be, it represents a habit which may

cause oxr contribute to the ecarlier death of the

uscr. This obligation stems not from any esoteric

requircements of a particular doctrine but from the : . .
simple fact that the public interest means. nothing ' '

if it does not_include such a responsibility.

»

f In affirming this dcterminatioﬁ, the U. S. Court of Appeals .-’
cle#rly indica;ed that its decision was not based on the validity of
'theifairness doctrine. IF noted that the éommission itself "asserted
.thaé ié ‘clearly had the authority to make this public interest ruling'
.under the public interest standard of the Communications Act and
'reljed upon 'the licensce's statutory obligation to operaté-in the
puoaic IRteresc. ' -7 {P. Auvi]  Slinduyil Nnocanty wiac Chie "uu§l;c
';intcrest" and indeed even the "public health" standafd might be too

" broad, the Court nevertheless held that the Commission had the authority

to require anti-smoking viewpoints to belpresented even in the absence Co

a kind of basic lad, both justifying new extensions of old powers and

|
evo«1ng the legitimate concern of government whereever its regulatory

powér otherwlsc extends." As it condluded: : ) o

|

i L Thus, as a public health neasure addressed to

a unique danger authenticated by official and

‘ congressional action, the cigarette ruling is not

1 invalid on account of its unusual partlcularlty. It
| is in fact the product singled out for speccial %reat-

1 ment which justifies the action taken. In view' o . i
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of the potontially yrave confiieguencesn of a decision
to continuce -— our above all to start —— smoking,
Je think it was not an abuse of dincretion for the
; Comumisnion to attemnt to insure not only that the

’ negative vica be heard, but that it be heard
repeatedly.

A third basis for the proposed rxrule is that broadcasts

I . . . : . '
presenting smoking in a favorable light will continue even after the
f i '

Congressional ban on sponsored cigarette advertisements, as will so-—

cailed "hidden commercials" now being promoted by the tobacco industry.
A&Eto the first point.Petitioners remind the Commission that a number
offperformers continue to smoke on the air, cobvicusly creating ox
préscnting a favorablé viewpoint on this issue. Althoﬁgh.oﬁe may

argue that such a broadcast is not sponsored by a tobacco company, it

nevertheless presents smoking in a very favorable light. To the young

»

viewer, a broadcast showingy someone whom he looks up to as being a S
Ystar" smoking on the air may have more impression upon him than a
dozen obviously staged sitwvations in advertisements. Although the

amount of cigarette smoking in the movies appears to be décreasing,

there remains a large number of movies to be shown on television which

feature snoking in an enjoyable and carefree atmosphere. In fact one

i
e

cotla Iind In iai)d LOT2O0N Fidluies il sald Kiid 0L peococvaiailoas Laidu
this Commission and the Fedexal Trade Commission pointed to in

cigarette advertising. Since a broadcaster is responsible for every-

thing he brozidcasts regardless of commercial sponsorship or profit

motive, it follows that broadcasts of this kind will continue to create

and convey the same impressions and ideas which. the Commission ruled

(n

create the okligation to provide freeitime for opprosing opinions.

Iﬁ addition to the above, Petitioners alledge upcn information
and belief, and offer té.présent evidenc~ in support of, that th¢ tochgo
industyy is row taking steps to get hidden cqmmercials on the éir in
v%plation of the spirit of the 1969 cigarette act. 1In particular it
! " ‘appears that they arc offering financial irducemcnts to movie makers Fo
featupe-cigarette quking and/cr cigarette ads in films which will .
AGVCntually be shown on television. It also appears that they afc offering

similar inducosnents to insure that during the televising of certain sports

- 10 -
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. Washington,

prograuws the cigaretice adverlisement will continue to be prescented to

the vioewer. Thus, despite the congressional ban, there will continue

to be a significant muber of hroudvcasts on the air which will have the
cffcct of inducing and persuading people to smoke, and.thz.:'fairncss
dodtrine clearly requires that there be a reaséhable amount 6f time for
theiprcgentation of the opposing viewpoint.
i .
CONCLUS 10N
P.eti.tioners respectfully request the Commission to.postpone
any deci.sion on the issue of the obligation of bro.adcasters to bresent
views on the dangers of smoking; to institute a rule-making proceeding
on that subjéct so that_all interésted parties ma)',f,_'agts they have a right

to, present views and arguments' for the Commission's consideration; and

to promulgate a rule as proposed by Petitioners.

~Respectfully submitted,

K
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