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THOMAS C. CONIGLIONE, M.D. + 00/28/98 3

1 STIPULATIONS

2 | It is stipulated that the deposition of THOMAS C.

3 CONIGLIOCNE, M.D. may be taken pursuant to agreement on

4 September 28, 1998, before Jody MchAnally, C8R, RPR, RMR.

5 It is stipulated that all objections to qQuestions,
except as to the form of the Question, may be made at the
time of the trial when said deposition is coffered into

evidence.

% K & 0w % %

. COY: Today is September 28th, 18%98. This

beging tl# position of Thomas Coniglione. The time is

00:01:56, The court reporter is Jody McAnally with

W Reporters of Oklahoma City. Videographer is
ith Proof Pogitive of Oklahoma City. If ccunsel
state their appearAnces for the record.
WALLACE: Tom Wallace for the plaintiffs.

& COX: James Cox for Lorillard.

THOMAS C. CONIGLICNE, M.D,

being First éuly_sworn, was examined and testified as
follows, to wit:

DIRECT EXAMINATION

22 BY MR. WALLACE:
00:02:24 23 Q Would you state your name for the record, please.
00:02:27 24 A Thomas Coniglicne.
02:29 25 Q What's your age?
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THOMAS C. CONIGLIONE, M.D. * 08/28/%8 4q

A Fifty-seven.

Q Where do you live?

A [DELETED]

Q and what's your home residence?

A [DELETED]

Q The Zip on it?

A [DELETED]

Q And your home phone?

A @[DELETED]

Q > do you have an office location?
A

Q re is that? '

¥5 North Santa Fe.
what 's the telephone number there?
-6776.

] your Social Security number?

A g [DELETED]

I wisgh.

MR. WALLACE: Any way you want.
MR. COX: Are you marking that?

MR. WALLACE: Plaintiff's Exhibit 1. Do you want

MR, CO¥: No. That's fine,

Q (BY MR. WALLACE) I hand you what has been marked

COX: I take it this is my copy to write on as
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THOMAS C. CONIGLIONE, M.D. * 09/28/98 5

152 1 Plaintiff's Exhibit Number 1 and ask you to state what that
155 2 ig, sir.

:56 3 A This is a copy of my CV.

:58 4 Q Were you in the military service?

I was in the Indian Health Service, not --

In the Indian Health Service?

Correct,
. And is that mentioned in your CV?

awton Indian Hospital, hospital appointment '71

Ay. And at that time you were then licensed to

profession of medicine in the State of

rect. Yes, sir.

1d you tell us where you graduated from high

giraduated from high school in Staten Island, New

Q
146 A 196 -- '58., 1958,
156 Q Where did you go to college?
158 A Columbia University.
100 23 Q Which undergraduate school?
104 24 A Columbia College and Columbia Pharmacy School.
:08 b Q Did vou get -- you got a BS from Columbia College?
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THOMAS C. CONIGLIONE, M.D. * 09/08)%8

T
00:05:14 1 A Yes.
*05:15 2 Q And what did you get from the pharmacology school?
00:05:18 3 A It was a BS degree, combined BS degree from the

university.

00:05:23 4

Q I see. In your science copurses there, what

courses did you take?

A The courses at Columbia were very heavy into

l, there were several pharmacclogy courees.

don't re specifically.

it

other parts of the university?

1, all parts of the university.

en in the pharmacy college.

Where is that located?

- o B s B *

It wag located -- spote of it was on the lléth

Street campus and some of it was on West 6Bth Street.

00:06:26 22

chemistries, biology, took physics, botany, pharmacology, a
anities courses which were reguired courses,

pharmacelogy course, how long did that last?

% e those given in Columbia College itself or --

ch school was that given in, the pharmacology?

‘
: Q‘ Did you live on campus?
g DO:06:38 23 A No, sir.

?‘ 00:06:39 24 0 Where did you live?

|

? .06:41 25 A At home.
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THOMAS C. CONIGLIONE, M.D. * 08/28/98 7

00:06:42 1 ( Q Staten Island?
c6:43 2 A Yes, sir.
00:06:44 3 | Q The following -- when did you graduate from
00:06:50 4 Columbia College?
A 1862.
Q And what did you do then?
A I worked. Worked for a year.
Q Doing what?
A “o ked mostly in a pharmacy, did some tutoring.
0 what subjects?
A Bmistry. It was organic chemistry in which I

tutored. was mostly designed to pay back some college’

did yeou tuter?

on't recail the names of the students, but --

A

Q :1, I'm not --

A lege students.

Q they were college students?

A Yes,

o) That's what I was driving at, what classification

of persons it was.

A Okay.
00:07:35 23 o After your one-year working, what did you do?
- 00:07:41 24 A Entered medical school.
.07:43 25 Q Whereabouts?
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. while the patients were using it.

A Medical Ceollege of Virglinia.

Q And you attended there, what, Septetber to June
each year for four years?
A School started in September, concluded in May.

That's correct.

Q What did you do during the summers?
A Between the first and second years of medical
school, Between the second and

I was a research assistant.

ial. And I had another job, but I can't recall
it was. But it was all hospital-related.

n you worked in research, what kind of reseaich

when you were doing the respiratory, what were

rour -- were your duties and the scope of your

ncipally the maintenance of various forms of
breathing equipment, establishing breathing equipment
treatments for patients and then maintaining the eguipment

I responded to emergency
situatibns in the hospital because I was responsible for the
breathing component o¢f the emergency situation at least from

a technical perspective.

Q Did you care for anybody with lung cancer?
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THOMAS C. CONIGLIONE, M.D. * 08/08/88 5

A I don't recall specifically.

Q With COPL?

A I am certain, but I don't recall a specific
instance.

Q And during your -- between your third and fourth

years, what did you do?
A Classes were -- actually, I took classes between
the third and fourth years of medical school.

Q what subjects?

A ‘was an internal medicine assignment,

Ordinari g udents were not permitted to take classes in
the sum take elective courses. and I wanted an
@se, and to.do so I had to complete a compulsory
did that in the summer while I was also

tgo I could do some extra werk during school.

Q TTat was the compulsory course?
A ¢ was an internal medicine experience.
Q y. Let me skip ahead a little bit. What is

the specialty of internal medicine?

A A specialty of internal medicine conéerns itself
primarily with the diagnosis, treatment of conditions as
they affect adults.

Q Okay. And upon your graduation from medical
school, you were granted a degree; is that correct?

A Correct.
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THOMAS ¢. CONIGLIONE, M.D. * 09/28/98 10

00:11:02 1 o] and an M.D.?
11:03 2 A Yes.
00:11:04 3 Q And what did you do then in pursuit of your
00:11:09 4 profession?
00:11:09 & . A I went to Yale University to continue training.
At the -- was that at Yale Medical School?
Yes,

And what was the training that you were taking

rnal medicine.

Did you -- were you doing what we call an

The first year was an internship.
it was in internal medicine?
‘rect.
how long was that?

year.

&l lowing your internship, what did you do?

Q
A Stéyed at Yale for a second year to continue
training.
Q In internal medicine?
A. Yes.
00:11:54 23 Q How long were you in training in internal.medicine
00:12:01 2% in your residency?
:12:02 28 A Total of four years.
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Q And what year does that take us to?

A 1971.

Q Okay. How did you happen to go into the Indian
service?

A Choice.

Q Okay. How were you recruited?

A I wasn't recruited to the Indian Health Service.

I -- 1 applied for a deferment from the military draft in

cmplete my training;'and when my training was

Ewas then subject to a two-year tour of duty
itary or military-related organization. My

as given to the Indian Health Service. So I’
o-year obligation to the Indian Health Service,

ee. And that was performed in Lawton,

t did you do in this particular service?

1, Lawton, Oklahoma, that particular hospital
wag responsible for the health care of Indians in
southwestern Oklahoma. The boundaries extended from
Oklahom; City to the Texas border, and that would be Wichita

Falls. The area we served actually ran scuth along I-35 to

~the Texas border, west to Wichita Falls and then north to

prcbably near Clinteon, Oklahoma. So we served an enormous

geographic area.
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Q Did it include Clinton?

A Clinton had a very small hospital, an Indian
hospital. If the doctors at Clinton needed help with the
care of their patients, I was the referral source for them
to bring their -- to send their patients when they needed
help. 8o 1 was essentially the only internal medicine
physician for a population at that time estimated to be
close tozloo,ooo Indians.

®big caseload.

i w%was significant, yes.
you do any particular studies of the -- in the

diseases that affected the Indians
1, the -- the challenges at this hospital

COX: Excuse me a minute while I interject an
‘the form of the question as to the vagueness of
studies”. I don't think that's well defined,
but you %;;"answer.

THE WITNESS: Try to give you as short an answer
as I can. The Indians here suffered from diseases which
those 6f us ph?sicians were nét familiar having seen those
before. For example, the pediatricians saw huge numbers of
Indian children with diarrhea. And the pediatrician and I

set about to try to figure out why so many children had
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THOMAS C. CONIGLIONE, M.D. * 05/28/98 13

diarrhea. And actually we did figure that out.

I was overwhelmed with the number of patients who
have diabetes and the complexities of the diabetes. So much
so -- and, mind you, now, none of what I was seeing in the
Native American population was in the medical textbooks. 1
was so impressed with the magnitude and severity of the

diabetes that I enlisted the aid of a number of diabetes

researchers and diabetes scientists, diabetes

while I was there, I initiated é series of

ies in diabetes that lasted a decade and a

at was actually the reasoﬁ I stayed in Oklahoma
because it took me

oing back to the east coast,

to start this process of studying Native

etes; and by the time I had completed my tour

o)

American
of duty .-rojects were just about getting started. So I
joined culty at the university -- the University
Medical # 1 in Oklahoma City mainly so I could keep ciocse
to my projects and see them completed,
And actually the projects were picked up by a

Dr. Kelly West who at that time was an
internétionally-recognized diabetologist, specialist in the
treatment of diabetes. And he then obtained research grants

and organized and conducted all of the studieg which I had

started while I was there.

i
h!ttp:'//le-gacy.Iibrary.ucsf.edu/fid./snoll.t:OO/’pdf
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THOMAS ¢. CONIGLIONE, M.D. * 0%/28/98 14

00:16:53 Soc I've dqne, I think, a fair amount of work in

16:5? studying Native American diabetes. And while we did that,
00:17:00 we studied Native Americans with diabetes and eye disease
00:17:04 and diabetics with kidney disease and diabetics with heart

disease, and the studies just continued to grow.

Q

{(BY MR, WALLACE) What -- other than Kelly West, do

you recall the names of any other researchers?

A

one's f

Jarrett

doctors

me do a

Q

. B gentleman named Keen from London.

Jarrett --

anada, and one's from England. There was

LR-R-E-T-T, Keen, K-E-E-N. A number of the

f that. A nuree named Maxwell. And those were

fle for the origins or the beginning years of

epUubsegquently Dr. West aied and Dr. Lee at the
blic Health in Oklahoma City continued -- I
what he did Qas.continued to publish the
veral of those studies.

Now, were there any publications resulting from

this research?

A

There were several publications that resulted from

lly Smith -- William Smith came down and helped

00:18:44 this research.

00:18:45 0 Now, are those contained in your CV?

00:18:50 A Some are; some are not., For example, bottom of
.19:00 25 page 3, that West Bailey report, that was 1985. There was
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THOMAZ C. CONIGLIONE, M.D. * 08/28/%98 15

another report in 1980 that was published by West, Jarrett
and Keen where they acknowledged the role that I played in
-~ in that. My name wae not one of the authors.

There was another publication in 1885, I think

Dr., -- I think Dr. Lee wés one of the lead authors on that
paper, and that's not in there. It waé either '85 or later
than that. It was a summary article of many of those
studies Fhat we had done over the past 12 to 15 vyears.
% you know if any special measures were put in

foxr the treatment of Indian diabetes as a
se studies?

studies, I think, have had an enormous impact
i the whole issue of diabetes for Native
__________ or example, based on many of those observations
se' obgservations pointea out the magnitude and
_____ he problem with diabetes.

baged on those observations, the Indian Health

Service

secured significant funding from the federal

government to institute diabetes treatment programs

- throughout Indian nations. There are 19 Indian Health

Service sponsored -- I think they would’be called diabetes
treatmént programs. As a matter of fact, I am currently in
the process of developing a comprehensive diabetes program
for ancthér group of_Indians who pricr teo this time have not

had a comprehensive, expansive, inclusive diabetes program.
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THOMAS C. CONIGLIONE, M.D. * 08/28/98 16

00:21:31 1 The initial programs that were developed were all
21:34 2 designed to treat diabetes., It's very clear now that

00:21:38 3 treatment is inadequate, and the -- the issue of prevention

00:21:44 4 must be addressed. So that comprehensive diabetes program

that I am currently developing is a program designed for

Native American education, disease prevention, early disease

diagnosis and intervention, hopefully toc prevent some of the
complications that develop in Native Americans with

diabetes_?

-~ what group are you doing this work for?
Chickasaw Nation.
do you -- do you do this work out of your
at 6201 North Santa Fe?
rend two days a week at that hospital, have

the past -- probably the past two years.

Q | Where is that located?
A , Oklahoma. A-D-A, Oklahoma. And I haven't
been the ery week, but I have been there most every

week. And my function there has been to analyze their needs

and then to design programs to satisfy those health needs

and then bring in the right people to implement the

00:23:14 22 programs.

00:23:14 23 Q Okay .

00:23:16 24 A And we've just spent about a year, a little more
.23:19 25 than a year studying the whole guestion of how this
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THOMAS C. CONIGLIONE, M.D. * 08/28/98 17

particular group deals with diabetes, my perception cof how
they should be dealing with it; and the program has been
designed based on my observations and my perception of

needs.

] I note that one of the authorities that you cite
in your expert witness disclosure statement is a study of
Indians in Arizona, southeastern Oklahoma and, I believe,

the Dakotas; is that correct?

rect, That's a Strong Heart study.

%s a what?

Fong, S—T-R—O-N—G,_the Strong Heart study.

what -- what tribes of Indians in Oklahoma did

8, if you know?

gre -- I'll have to locok at it to be certain,
but I th Ehat the Indians in the southwest and the

northeas heavily represented in that study. So that

would be fCherokees in the northeast and the Lawton

Indians He southwest. There were some other groups, and
I don't reca;l the specific numberé of those Indians that
were included in that study.
Q Now, the diabetes -- strike that.
Is it true that diabetes is one of the big four
risk factors for cardibvascular disease?

A I'm not sure what you mean by four major risk

factors. Some authorities talk about four major risk
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THOMAS C. CONIGLIONE, M.D. * p$/28/88 18

00:25:10 1 factors; some talk about five. I like to talk about six

25:13 2 major risk factors when T talk with people, but certainly
00:25:16 3 diabetes is clearly on everyone's list as a major risk
00:25:20 4 factor.,

Q And does smoking of cigarettes aggravate the

situation with a diabetic?
MR. COX: Objection. Vague as to what aggravate

means 1

Ethe situation.

WITNESS: Risk factors combined, we think, are
ith the development of a disease or development

And those are all generalizations. I can't

it something aggravates or compounds or ‘

. but certainly the more risk factors one has for

gent of an illness as far as populations are

concerned 2 think that it is more likely that the peoplé

in that .jlation will develcop those diseases.

Wt at the same time, we clinically deal with
individdal patients. So we would have to look at what we're
talking.aboﬁt in terms of compounding or augmenting and in

terms of populations or individuale.

Q (BY MR. WALLACE) Well, when you're studying those
00:26:30 22 - the-groups of Indians, we'rye talking about public heaith,
| DD:26:34 23 aren't we?
| . DD:26:35 24 A We're talking about public health issues, yes.
.26:37 28 _ Q And it's appropriate in that context to speak of
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THOMAS C. CONIGLIONE, M.D. * 08/28/98 1@

00:26:43 2 {fcauses, is it not? |
26:44 2 A Well, when 1 think of public health, I think of
00:26:48 3 populations of people.
D0:26:49 4 Q True.
A When I think of populations of people, 1 think of

associations that a specific risk factor or specific risk
factors are associated with the development of disease in
that population. As a clinician, when I think of causation,

I have 4 1;ulty being specific because to deal with issues

of causat | first thing I would have to know is that

- patient individual, his medical history, his
environm his upbringing, his occupation, his physical’
nd then all there is to know about him. And
freguently if I attempt to come up with

causatio ‘his disease, I'm frequently guessing.

Q nl, now, you're gpeaking in tefms of science
itself; at right?
A not sure --
Q When you say that you're freguently guessing.
A Well, if I'm locking at a -- a disease, a digease
: of -- a multi-factorial disease or a disease, a degenerative
00:28:06 22 diseasé, those are the diseases I'm talking about. In
00:28:09 23 individuals to try to understand causation, I first have to
00:28:15 24 understand who the patient is, take his history, do a
.28:19 25 physical exam and look at all the medical information that's
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known about him. And then I could attempt to define a
cause, but frequently that attempt at defining causation in
that group of diseases is guite difficult.

Now, I'm excluding traumatic conditions. Buses
hit people when they're going fast and people are injureg,
their causation is rather easy. .In some infections I think
causation can be identified. But when I'm locking at an
individual with a degenerative disease, heart disease,

whateve that individual has multiple risk factors for

developfé ﬁ-f that condition, frequently all I could do at

Sometimes if there are very few risk factors,
to even use the cauéation term; but still

ry accurate from our perspective as clinicians

individuals.

111, can't you say in those instances, though,

a reasonable medical prebability that such and

actor is the cause of the disease?

Probabilities to me are mathematical terms.

@ All right. More likely than not.

A Profabilities-to me are mathematical ratios.
There'é a probability that a disease will occur. When an
individual has a disease, it'e 100 percent probability.
it's either zero or 100 pexcent. So when I think of

probabilities, I'm thinking more in termg of populations.

vel is try to associate those risk factors with
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00:30:06 1 So to me probabilities being mathematical ratios would apply
‘30:13 2 to groups, populations rather than to individuals.
00:30:16 3 0 When you jeoined the faculty of the University of
00:30:22 4 Oklahoma Ceollege of Meaicine, what year was that?
00:30:3¢ & A 1973,
‘ Q What were your duties?
A My duties were teaching medical students in the

outpatient department, teaching medical students and

residen ‘training on the inpatient services of the

e

hospital;

‘was also the internist who was responsible for

' family practice department. I had a dual

teachin

;ithin the College of Medicine to both the

appointm
i ce department and the internal medicine

{ The generic description of my job could be

one word, and that would be teaching.

# you conduct classes?

hy classes, yes.

A
Q what subjects did you teach?
A . Weil, most of what I taught was directly related

to the patients we were treating at that particular time,
The organized classes I delivered had to do with disease

conditions, and risk factors were a very popular topic even

00:32:03 23 back then.
00:32:06 24 Q Why was that?
.32:07 25 A Well, actually, at that time, to me, risk factors
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00:32:12 1

32:17 2
00:32:23 3
00:3?:26 4
00:32:28 5

00:32:3%

00:32:48
00:32:5

00:33:01 ;

00:33:14 14

00:33:18 3
00:33:22
00:33:25
00:33:2
00:33:33
00:33:40
00;33Q45
00:33:50

00:33:55

23

00:33:56 24

25

:34:01

were quite important. There were a number of publications
that were available at that time which I think identified
risk factors for disease. And we're talking principally
cardiovascular disease at this time.

It was my feeling that it was impor;ant'for the
students to know that risk factors applied to populations
and that they should take risk factors into consideration.
When dea}ing with patients and when dealing with patient

educati patient counsel, risk factors were important.

2, mind you, this is the mid '70s to late '70sB.

It was ng til the -- I think early to mid ‘80s that risk

factor ion of the public was widespread. Actually,'in
lasses 1 taught back then, we talked about

nd diets as risk factors. And this is before
issues were -- were‘addressed on a large scale.
talked about inactivity as a risk factor. 1

thought ¢ there was enocugh information in the literature

at thos ts in time that those issues needed to be
addresseéﬁm.Even in the mid '80s, i984, 1985lwhen I was at
St. Anthony Hospital I started a risk assessment, lifestyle
modification program, which I was told by my colleagues at
that time that that was not a worthwhile endeavor.

0 What wasn't?

A It was not a worthwhile endeavor to deal with risk

factors and modifying the lifestyle to minimize risk
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factors. But it was a program we instituted. I think we
finally got that started in 1988%5.

Q Did that include smoking cessation?

A It included whatever we could identify ag a risk
factor for disease, including smoking cessation.

Q Well, I take it, then, that smoking cessation was
considered a risk factor for disease --
A
at that time.
"5?1, smokers, I think, were considered to be at

y virtue of the fact that they smoked.

that was a risk facter, and we identified as

tors as we could, and then we would try to

modify a¥l _the risk factors we could.

Q how many risk factors -- strike that.
was this group that was trying to do the
identifi fHn of the risk factors?
A r Meuand the nurses and technicians who were part cof

my prograrm.

Q How many people were there?

A‘ When the program started in 1985, it was wmyself,
half -- half of a dietitian's time, half of an exercise
physiologist's time. My -- I was not full-time committed to

this program. It started off as a very small program.
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00:35:36 1 | Over the vears it became very, very popular. Asg a ]
35:41 2 matter of fact, a number of very prominent Oklahomans
00:35:45 3 participated in the program and spoke about the program
00:35:48 4 publicly. And the program then grew to a very largé size.
At one peoint, ag I recall, I think there were a
dozen people employed full-time in the discharge of this

program. It was s0 large that I had to have otherx

physiciaps come and help me with the medical component of

it.

Ra were those other physicians?
Peter Guzman, G-U-Z-M-A-N, Dr. David Bailey.
re's a full-time physician who operates this’

name is Dr. Randy Morgan,

he associated with the University of Cklahoma?

A This is a program.through St. Anthony
Hoepital

Q Et -- what risk factors did you identify or
incorpoxrd nto the program?

A Well, at -- at that time and at the present time

there are a number of established risk facteors; and as time

. goes on, the number of risk factors continues to grow.

There afe things that we did not know ten years ago that
00:37:19 23 were risk factors that we now identify as being risk
00:37:22 24 factors. 5o over the years the number of risk factors we've
.37:26 25 identified has increased substantially.
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What were the risk factors we identified

throughout the program? Gender is a risk factor. Males are

at greater risk than females.

Q OCkay. Now, this was known in the medical

~community, though, and -- for quite some time before your

program started, wasn't it?

A Correct. There were several risk factors that

- were well identified. There were several others that were

o genetics. But genetics and gender were two

issues tha? think were guite well established early on,

particul & from the Framingham studies that genetics and
gender w ignificant risk factors. The other risk

we identified were -- in no particular order,

come to me -- hypertension, smoking, diet,
obesity, " estercl, inactivity; And more recently there
have bee@m__ er risk factors identified that we've added --
T:n added to the list.
I'm sorry. Nutrition -- when I say diet, let
me make éé;Lain that we were very interested in the
interrelationships between diets and disease. There was
considerable data, and there is even more data now,
implicaﬁing diet and disease.

Q I'm not understanding that. Could you explain

that a little more.

A Explain more about diet and disease?
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Q Well, the distinction there that you make in your
explication of nutrition as being more than diet,
A Well, by that I mean that the typical high-fat

diet of western civilizations has been asgociated with the

development of disease,

Q Okay.

A But it is not only the high-fat diet, it is the
lack of gntioxidants, it is the homocystine -- and I --
H-0-M-0- ; ¥.T-1-N-E. It is the homocystine which has

become vé umportant as of late. Those are all the other

elements § iet, S0 it's not just the high-fat diet. 1It's

far more that.
're not claiming that your group originated the
e discovery of these risk factors, are you?

on't think I said anything like that.

Q éfl, that's what I want to clarify.
A t I think my -- what I think our group did very
clearly at we were ahead of the national interest in

modification of risk factors. We were doing this at a time

when medical care was principally interventional. That is,

dealing with the disease after it was estabklished.
It was clear to me at this time and even when I
was at the university that there were clearly risk factors

agsociated with the development of disease and that we

should be addressing those risk factors before disease
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developed, and that was the whole issue. Treating disease
after it developed was fine and that''s what we're all
trained to do, but we need to be teaching other physicians
and professionals and training people to identify and modify
risk factors in order for disease to not develop.

And I think that we currently feel -- at least, I
recently heard an editorial by a physician that the
developmgnt'of a disease nowadays should be considered as a
» eventive health measures.

failure That's very

differenﬁo in where we were ten years ago.
t was this group called at 5t. Anthony's?
was the SCORE,

§-C-0-R-E, SCORE program.

iges that program continue?

r 0O »

ere -- ig it still at St. Anthony's?

6 you still affiliated with it?

- o - A o)

Affiliated with it to the extent that if

Randy Morgan, Dr. Morgan has guestions or may reguire

direction for some of the patients, we -- we communicate
regularly. And it's not at all atypical for him to ask me
my opinion regarding some of the patients or problems he
encounters.

Q When you joined the faculty at the University of

Cklahoma School of Medicine, what was your academic rank?
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A I was initially -- let's see. I was initially an
assistant professor.

o Okay. Now, did you do clinical work while you
were in that particular rank?

A I did clinical work for my entire tenure at the

university, which was ten years.

Q You attended at University Hospital?
A Yes
.
Q0 w¥Miidren's Hospital?
-
A i :%ewhat, ves.,
Q you were -- you held that rank, according to
your CV to 1972; is that correct?

g1 you became an assistant professor?

think I went from an assistant to an associate,

A

Q &mweil, clinic -- you have here clinical instructor.

A ieefhét's when I was in Lawton at the Indian .
hospita

Q Okay .

A And then I was an assistant professor and then

promoted to an associate professor. And I was made a full
profeséor in 1988. This may be slightly cut of -- slightly
out of seguence. My recollection is that I was made a
professor before '88, but that's -- that's immaterial, I

think.
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wag a tenured associate professor.

;y. And you resigned that position?
‘rect.

went to St. Anthony's?

Q
A
Q
A

rect.

educational director?

rect.

. you still have some kind of affiliation with

Q
the univ 'v: is that --
. .
] t is that affiliation?
A Well, I'm a -- a c¢linical professor and have

participated in many of the teaching programs of the

wag at St. Anthony much more so than at the present

At the present time most of what I do has

. university, varicus departments of the university, when I

time.

to do

THOMAS C. CONIGLIONE, M.D. * 03/28/98 29

121 1 0] Bow long were you a professor?
123 2 A I'm still a professor.
:25 3 Q Well, I mean a full professor.
27 4 A Since -- at least since 1988,
30 5 Q Okay. Now, a full professor means you have
55?F6% - tenure?

A Had tenure. When I left the university in 1882, I

00:45:26 24 with the admissions process to medical school. I'm a member
.45:30 25 of the admissions board of the College of Medicine; and at
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certain times of the year when the admissions process is
underway, I spend a significant amount of time with that
particular board.

I'm also working with a number of the current
faculty at the university to integrate their activities more
closely into the health care of Native Americans. And to
that extent, I'm very closely involved with several

departments of the university.

0 At departments?

A 'iiocrinology, which is the diabetes group;
nephrologewhich is the kidney disease group;
ophthalm ., which is the eye group; and we're about to do

ith -- I hope -- we're digcussing and perhaps

ging some things with the gastroenterclogy group

activity #n, I take it, with cardiology?

A ve talked with the cardiology department, and
we haven't done anything. There are still some plans on
paper. I didn't mention them because I don't see an end

peint to that set of discussions. With these other groups I

see end points and things have actually started to happen

already.
Q What is an end point?
A An end point to me would be some joint
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00:47:13 1 ’ collaborative effort to enhance patient care. For example,
47:17 2 with the diabetes group at the university, I have involved
00:47:23 3 them as uncfficial consultants to me to help design the
00:47:27 4 comprehensi?e diabetes program in Ada.
00:47:32 & I have introduced them to a diabetes specialist
that I have helped to recruit to Ada. If that diabetes

specialist comes to Ada, which she will, I want her to have
a close relationship with the diabetes department at the

universitygB8cause I think that the Ada Indians could

benefit .?p~to—the-minute, contemporary knowledge of

ng in diabetes.

the diabetes group we have initiated a -- a
é specifically loocking at the effects of a new

We want to see if that drug is effective in
Wans. So that's what I would call end points.

programs on paper underway. And in cardiclogy

' and we don't have a final end point as yet.

have you talked with in the department of

cardioloéy?

A Aaron Kuggelmass, K-U-G-G-E-L-M-A-8-8,
Q M-E-5-87
A K-U-G-G-E-L-M-A-5-§, I believe it is.
00:48:44 23 Q First name again?
00:48:45 24 A Aaron, A-A-R-0-N,
1B:48 25 Q Ig he a doctor?
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A Yes.

Q Anybody else in that department?
A No.

Q You haven't talked to Dr. Lazzara?

=

No.

Q | Dr. Whitsett?

A No. Talked with Alex -- Dr. Alex J. Cox who does
a lot of_work with Dr. Whitsett, and he is much like

cardiologd here have been discussions, but nothing has

been fin I think I just mentioned this to show that

I'm -- I empting to interface multiple levels of the
medical with the Chickasaw Nation because I think

§lp each other.

't diabetes and cardiovascular disease closely

related?

A diabetes and cardiovascular disease closely
related?: specifically, yes, they're closely related.
I'm not what you mean by closely.

Q : Okéy. Well, don't diabetics that have the risk

factor of diabetes develop cardiovascular disease, say,
greater than the gene£a1 population?

A | Cardicovascular and blood vessel diseases are more
common in diabetics than in non-diabetics.

Q That'e what 1 mean.

A Yes. Okay.
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Q Do you teach any students now?

n lYE:s .

Q Okay. What students do yvou teach?

A Mostly students from the university who are

working with the family practice residency program at St.
Anthony Hospital.

Q Okay. How do you work with them?

h EhI am at St. Anthony twice a menth teaching classes
ts and the students,

Now, who pays for that?

tbne does. I do that on my own time. It's my

Lo their education.

are you a paid professor at the University of

sir. My tie with the admissions board is
time.
ﬁou have students come out to your place'of

business '© rth Santa Fe?

A Students do come out to that office on North Santa
Fe.

Q and what do they do when they come out there?

A | They cbserve some of the physicians and see some

of the patients that some of the physicians see, mostly to
learn a specific skill.

Q Okay. When was the last time you had students out
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there?

A There's a student out there right now.
Q Okay. And how long does he or she stay?
A A month. One month. And it's intermittently

through the month because they have other assignmente. And
when they are there, I see them, work with them some; and
they work with other physicians, as well. They're not
exclusive}y assigned to me.

*many hours a day?

-?ink we look at half days. They are in the
ain number of half days.

are you associated with anyone in the
iedicine at your location on North Santa Fe?
iﬁ a group of ten physicians. My office is

in an office suite occupied by ten

' what -- does this have a name in particular?

g -- the name of the group is Oklahoma_Sports
Science and Orthopedics.

Q You've done a lot of work in sports medicine.

A Yoﬁr definition of a lot of work. Yes, far more
=To) than.most physicians, but probably less so than the otherxr
physicians in my group. 5o I'm not sure I follow you
with --

¢ Okay. Well, when you were at St. Anthony, didn't
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00:53:49 1 | you see runners, for example?
53:50 2 A Yes. And still do.
00:53:52 3 O And you've written articles for the runners' local
00:53:57 4 publication, haven't you?
00:53:58 & A Many.
00:53:59{ 6 ; Q Okay. The -- if a physician has a patient with

00:54:1 what he or she might consider running-related disease, do

00:54:18" they refer them to you?

00:

ave patients referred to me by other

" 00:54:22
00:54:23
00:54:28 12 | practice jat this time with this group of Oklahoma Sporte
0n:54:40 ' irthopedics?

00:54:42 do I do specifically with that group?

00:54:45

00:54:46 are office space with those physicians. So

00:54:49 o see those patients who come to me for care, I

00:54:54 see them Fhat environment, in that set of officeg with
00:54:59 those other ﬁhysicians.

i 00:55:00 Q What kind of patients do you treat?

g 00:55:04 A I basically treat two populations. Personally

; 00:55:08 22 treat iﬁ this office now. Well, actually, I treat several

! 00:55:12 23 populations. When I go to Ada, i see Native American

f 00:55:16 24 patients therxe, guite a few. B8So that's one population of

E v 35:20 25 patients that I see that's not reflected in my current J
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00:55:24 1 cffice environment.

£55:25 2 In my current office environment I see two other
00:55:28B 3 populatione of patients. ©One ie a populaticn of runneres,
00:55:33 4 and the seéond is a population of patients for whom I have

been a primary physician for a considerable period of time.

Q This group that you're officing with, is it a

PLLC?

it is.
other than the fact you office together, do
other professicnal activities?
l, ves, to this extent. Working with this
helped the group to look at what I would
mportant aspects of their practices. For
akFEgle,

is a ver

alk about outcomes analysis. OQutcomes analysis
button word in the medical community these

days. AnRJ Rfiowing a little bit about outcomes analysis, I

; is group of physicians to understand the term,

have helj
understa at it means and to institute some processes
internally to try to study ocutcomes.

So I have done that with this group. We have

regular meetings. Their meetings are both scientific and

group oriented, and I participate in those meetings. There

00:57:16 23 are a number of organizational needs that this group has,
00:57:23 24 some of which I can help implement and do so if it's within
37:29 25 my area of expertise or knowledge.
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Q What would those be encompassed within the
organizational?

A Oh, for example, just as an example, one of our
physicians is very knowledgeable regarding cheerleaders and
the injuries of cheerleaders. This is a highly specialized,
focused niche in sports medicine. The guestion has- been
with all of his experience and his knowledge, is there a way
that he can interact with cheerleading coaches to help

prevent eading injuries. So I have determined a

method i ?h he could accomplish that goal.

ou share feesgs with other members of your

‘e fees? No.

Do they share fees with you?

A

Q you start this SCORE program while fou were
still at } :niversity of Oklahoma?

A

Q  That was put underway when you went to St.
Anthony's? |

A It was started in 1985. I arrived at St. Anthony
in 1983;

Q When did that relationship terminate, then?

A With St. Anthony?

Q No. The SCORE.
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A I left S$t. Anthony in July of 1996, probably.

19%6., S0 I terminated my «- I didn't officially terminate
my rélationship with the program. I think everyone
recognizes -- everyone in the program recognizes that it was
my idea -- everyone calls it my baby. And to this date --
not today, but until very recently, I continued to have
close contact with Dr. Morgan and his entire staff in that

program.

WALLACE: Let's take a break here.
COX: Fine with me,

¥ .COY: We're off the record at 01:00:06.

recess was taken.)

s COY: Okay. We're back on the record at

sir. We just talked about that. Thank you;

Q Okay. I noticed from your disclosure statement
that you had testified, that you recalled, in two cases
éince 1985, I believe.

A - Yes, sir.

Q One of them appears to be a medical malpractice
case that was filed in 199%1.

A Correct.
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What was the nature of that case?

A Am I at liberty to discuss the components of that
case?
o Just what kind of case was it?
MR. COX: T think one of the problems here is that

it's an ongoing case.
MR. WALLACE: Oh, I see.

And so there may be some confidentiality

_MR. COX:

issues thig hat may be involved. 8o I think, Doctor, for

your own, | ‘know, security and potential liability or
whatever, & ink you can answer general guestions about it.
After tha u'll have to use your own discretion as to

§ like you can and cannot discuss about that

WITNESS: ©Okay. It is an ongoing case.

Q Y MR. WALLACE) Are you a defendant in the case?

A

Q re a witnegs in it?

A ; No.k I believe my role would be as --

Q Consultant?

A | -- expert. I was not involved in the care of the
patient; It was a patient death. I was asked to review the

record to render an opinion as to whether I thought the care
was appropriate or not.

Q That's fine. I don't -- I don't need any more.
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_ Doctor.,

The other one appears to be a divorce case.

A Yes.

Q Isaacs versus Isaacs?

A Yes,

Q And were ycou an expert in that case?

A No.

Q You're just a fact witness in it? That's

contrasted with an expert witness.

e

A have two choice, fact and expert? Those are
my only oicesg?
Q can characterize it any way you want to,

a social acquaintance of one of the parties,

tion was taken regarding my knowledge of that

party.
Q didn't give any expert opinionsg, did you?
A :t believe 80, no, sir.
Q ¥ gave your deposition in it?
A : Yeé.
Q Have you given any other depositions othex than in

thoee two cases you mentioned?

A | Not in a proceeding such as this, no.

Q I notice you're on some kind of firemen's review
board.

A I have been on a firemen's review board, yes.
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Q Have you testified in connection with that
function?

A No,

Q Aﬁd those are the only two cages since '85 you've

testified in, either in court or by deposition?

A Yes. I appeared in court in Chickasha probably in
the '70s, and then there was another case involving the City
of Oklahoma City which I hadn't thought about and I was in

court, an t was probably in the early 'B0s, late '70s,

early '80
did that involve?

ntleman who wanted to be a police officer,
r wanted to have some role with the city who
ding medical condition that could have rendered

that job

dous to him or those around him.
Q I hope that's not ongoing.
A '80, '82, perhaps '83 at the latest. But
that's_v; ery old
Q ' Aré.you acguainted with the nature of this case

that you're appearing as a witness for the defendants in

today?
A | I think I'm somewhat familiar with the case.
Q You read The New York Times?
A On occasion,.
Q Sundays?
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1 (V A sSundays.
2 Q - And you are aware that a series of cases have been
3 filed by attorney generals across the United States against
4 the cigarette, tobacco companies are you not?

A I am aware of that.
0 Okay. And you're aware that Mississippi filed and

Florida filed, Texas filed, Oklahoma filed, are you not?

A The only one I can specifically mention is

Minnesot ause that one was being tried, I think is the
right te ring the time that I became involved in this
case, P o that, it was just distant news to me.

Q . Okay. The Oklahoma case, when did you first
tthat that case had been filed?
ich or April, perhaps April of this year.

lor April of this year.

Q , you hadn't heard about it when it was
original bases led?
A It 4id not make

certain I had heard about it.
an impression on me. |

Q So you first really became fully aware of it in
April of this year; is that correct?
A | I believe it was April. March or April.

Q March or April. Do you know any of the attorneys

representing the defendants in this case?

A Know any of the attorneys --
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Q Well, what I mean ig in the local community, not,
for example, counsel that sits here at the table.

A Well, first of all, I only know of two or three
attorneys involved in the case. There is one local attorney
who I knew socially many years agoe and have remet him one
time since this case was filed, and I think he's involved
with the case.

9] 1Who is that?

A

ge Dahnke.

o ?"vfﬁdg you know how they happened to retain your

services e case?

d a phone call from a physician, Dr. Darrell
Darrell Fisher is a physician, cardiovascular
irney and author who called me one day -- it was
afternoon, I recall -- and mentioned -- and said
that he ven my name to somecne. And I don't recall
who it wa d wanted to know that he had given my name.

f the context ©f that conversation was that the
person té whém he gave my name was an attorney, and that
attorney was asking Dr. Fisher about someone who knew about
riek factors in this community. Well, Dr. Fisher was at St.
Anthony-Hospital when I developed the SCORE program, and he
wag a -- a very strong supporter of the program. Aé a

matter of fact, the acronym SCORE was his. So that he was

very familiar with my work in risk factors going back into
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01:20:18 1 the mid '80s, and, therefore, he gave my name to whoever it

20:23 2 was who was asking him about this.
01:20:25 3 Q Okay. And that was Gecorge Dahnke?
01:20:2% 4 A It may have been George Dahnke. 1 don't recall,

but some -- he was talking with someone who had asked him

for a recommendation.

Q And this was in March or April of '98?

A

0 was the next thing that you heard about the
case fro 'g%g this line?

next I heard about the case was that I was
1d go to breakfast with three attorneys who'
f in the case to obtain more detail about the

I would be interested in participating in

you say process, what do you mean?

' need for a local expert who could address risk
physician who had had experience in dealing
factors, someone who could review medical records.

Q Okay. Who were the three attorneys you -- or did

you accept the invitation for breakfast?

01:21:52 22 A Oh, I did go to breakfast.
01:21:55 23 Q And where did you go?
01:21:56 24 A We were at the Waterford.
« .21:58 25 Q When?
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y23

attorneys?

attorneys,

March or april.

Same time frame. who were the

Cornfield, Cassetta -- there were four

Cornfield, Cassetta, Dahnke and Callcott. I

think that's the correct pronunciation,

Q

A

told me.

in the cé

individud

recipient

Essentially,

And that was

recoxrds were

Bloring my

ves,

what did

And what did they tell you?

most everything that Dr. Fisher had
the process of -- by which the 35
selected. And I think a fair amount

interest in reviewing thcse medical

exploring my interest in discuesing risk factors

they tell you how these 35 patients were

they did.

they tell you?

41 remember correctly, they said that the judge
gelected the letter H at random and that any
se last name began with H who was a Medicaid

wag eligible to participate in this process and

that they then went through the Hs and selected a group of

smokers.
Q
correct?

A

., 35 Medicaid recipients whose last name began with H who were
And they -- they had to be patients; is that

They had to be patients?
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A

Q

breakfast

A

Q

this case?

question

You may

Patients, vyes.

They were Medicaid recipients.

Ckay. How long did thie conference last, the
cénference?

Hour, hour and 15 minutes, roughly.

Were you told that you would have to testify in

I don't specifically recall that statement being

Y you -- was compensation discussed?

fted you -- that you were knowledgeable about

recipients?
COX: Let me object to the form of the
ccharacterizes the witness's prior testimony.

THé WITNESS: They asked if I would review a

portion of those 35 records.

t this meeting all they told you, then, was

nd they wanted you to review the 35 recorde of

!
ie

!
I

01:25:45 23

01:25:47 24

.25:49 25

Q (BY MR. WALLACE) A portion of them.
them did you review?

A Eighteen.

Q Why did you stop at 187

A I was given 18 records to review.

How many of
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THOMAS C. CONIGLIONE, M.D. + 09/28/98 47
01:25:53 1 Vo Q Did they tell you what the case of the State of
26:05 2 Oklahoma versus RJR and Phillip Morris and Brown &
01:26:13 3 Williamson and so forth, Lowes, Lorillard was about?
01:26:19 4 MR. COX: Objection. Vague as to time.
01:26:21 5 Q (BY MR. WALLACE) At the meeting. At the breékfast
01:26:26:$ meeting at the Waterford with the four attorneys or five

01:26:29F 7 attorneys.

01:26:29" A At that time my recollection of that meeting i

01:26:337F that we dj bt go into great detail about the specifics

© 01:26:36° the suit 5t

my Xnowleg Bnd experience in counseling patients and

addresegi

01:26:49

sk factors.

01:26:51 1 you since learned anything more about the

01:26:58

01:26:58 read the -- read -- I've reviewed the

01:27:03 complaint® believe that's the appropriate term.

- 01:27:10 Q ' whole hundred pages?

01: A reviewed it. I have not read it.

01:27:17 Q Okay. When you say reviewed, what does that -

=

of

if. More so about the 35 medical records and

01:27:21 what is a review in your terminology?
01:27:24 A I have the document and scanned pages, pretty much
01:27:33 éz looked ét titles of sections, but did not read it in -- in
01:27:39 23 great detail.
“01:27:40 24 Q At this breakfast meeting, did you agree to

28:00 25 undertake the review' of the records of the Medicaid
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patients,

A

entirely.

of the 187
I'm not certain if at that meeting I agreed

I think the meeting was more get acguainted and

to determine my level of interest. and I don't recall

specifically if I said at that time that I was anxious to do

this.

A

Well, what was your level of interest?

What was my level of interest?

» initially I was struck by the fact that I
nity to participate in history, history of the

oma. And I thought this was an intriguing

f you felt, then, that -- is it fair to say that

was a historical case?

' that you wanted to participate in a historical

I'm not certain at that point that I wanted to

participate in it. It was intriguing to think about

participating in something that had histeorical significance.

Q

Did you read any of the answers of the defendants

in this case?

A

Q

No.

See what their position was?
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THOMAS C. CONIGLIONE, M.D. + p9/58/98 49

A No. The aspect of this case that I was asked to

address had to do with patient records and risk factors.

Q And when did you agree to undertake the work that
was proposeé to you at this breakfast meeting with the
various attorneys at the Waterford?

A Either at that time or at some later date.

Q When you say at that time, do you mean at the

breakfast meeting?
P

I don't recail specifically agreeing to do

ining the opportunity. It was either at that

meeting ¥ a¥ some subseguent meeting where I indicated I

would be; srested in pursuing this further.

_____ . right. What was the next meeting you had?

fon't recall the specific meeting -- the next

gpecific

Q iy. What was the next time that you had a
meeting }you had agreed to serve on behalf of the
defendant this case?

A f”I éon't recall the specific point in time that I

made that statement of agreement.

o) Ckay. Did they -- at any point in time did they
talk to'you in terms of compensation for undertaking this
work?

A Not specifically.

Q Are you being paid for your testimony in this
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case?

MR. COX: Objecticn to the form of the guestion in
that it assumes that he's -- his testimony is being paid
for.

THE WITNESS: I'm being paid for -- I think I'm
being compensated -- the agreement was that I be compensated
for my time spent in reviewing recorde and documents.

Q (BY MR. WALLACE) Okay. And what was the amount of

your comg 'ion?

:% e never agreed to that. We've discussed it,
r reached any agreement, and I have not been
r the time that I have applied to this

# they've never paid you a guarter in this case?

A faven't asked for anything, no.

Q { you haven't billed them for any of your time?
A sir.

Q' you keeping time recprds?

A " Yes. |

Q How much time have you put into your work?

A I can only give you a guess as Lo the number of

hours I've put in on this process.
o) What's your best estimate of the time that you've
put in on the process?

A One hundred twenty hours, perhaps.
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01:32:494 1 - Q Do you have a figure in mind that you're going to
33:03 2 charge them for this service?
01:33:05 3 A No.
01:33:09 4 Q At what point in time do you expect to bill them
01:33:12 & for vour services?
A 1 had not thought about that in any great depth.
Q Okay. When was the next time that you recall that

you had a conference with the attorneys to discuss your

Eaps we need to make a distinction between
#® my knowledge of the clinical records and risk
individuals because I'm not certain that

a meeting to discuss my testimony, what I

When had you discussed your knowledge of

tors of the individuals whose medical records

you revig

: ably -- I don't recall specifically when I
receivedjthesrecords, but after I received the records I
reviewed them and then summarized my thoughts on several of
¢ the patients at subseguent meetings. And I'm going to say
01:34:47 22 that thé majority of them took place in August -- July and
01:34:53 23 August.

01:34:53 24 Q How many meetings did you have with them?

34:58 25 A Again, I don't know specifically. And I c¢an only
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01:35:04 1 [ be conjectural, if that's acceptable.
35:08 2 o Yes. Just your best estimate.
01:35:10 3 A Ten.
01:35:11 4 Q How long do these meetings last?
A Anywhere from hour and a half to two and a half
hours.
) Are all these meetings attended by the same
lawyers -Fch time?

lawyers have you conferred with at these ten

-- I've conferred with Mr. Cox, Adam --
lust blanking on Adam's last name. Met with
i once and Carl Rowley.

long did you meet with -- how many times have

you met 1 *Mr . Rowley?
] A ce.
; Q m- Mr. Cornfield?
p A : Onée.
Q And Adam?
A Adam Smith, Adam -- I'm sorry. I'm embarrassed
01:36:31 22 that I forgot his last name already. Adam. Three times,

01:36:35 23 perhaps.

01:36:36 24 Q And Mr. Cox?

.36:38 25 A Hazlf a dozen times, and at times there were more
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-- it was more than one attorney there, 8So some of the
nurbers would overlap, and the total would come to more than
the ten or dozen times we met..

MR, CO¥X: If you need to answer that, Doctor, you
may .

THE WITKESS: No. That's fine. We'll get it at
the next break.

Q - {(BY MR. WALLACE) Now, Doctor, 1've handed you

iff's Exhibit 2 a document that says at the
top, "Expe®r Disclosure." 1Is this a part of the document on

fsure which was produced to the plaintiffs in

COX: Let me object to lack of foundation as
would know that it had been produced to you,
but you rEyenswer .
- ' WITNESS: My understanding is that this
a part of the discovery process, I think, was
to be turned over to the plaintiffs a week or so before
today.

Q (BY MR. WALLACE) Sco there's no great confusion,

there is ancother seven-day disclosure, Doctor. I'll tell

you that. This is the -- this is not the seven-day
disclosure.
A Okay. Then I have been confused. 1I'm sorry.
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0g 1 This is not my area of knowledge,

11 2 Q Okay. Are you familiar with thies document?

1165 3 A Yes.

16 4 Q Have you seen it before?

20 5 A Not this specific document, no.

:22:$ Q Do you know who prepared it?

24 A I believe Mr. CoX prepared this. No, 1 don't know

34 who prepared this. The seven-day document I think Mr. Cox

37F io not know the author of this document.

prepared.:

the second paragraph, first sentence says,

Q

"Dr. Con he will testify regarding the multitude of risk
22 factors :end to occur in individuals that are )
:26 1 tiisadvantaged." Do you know what the meaning
:30% economically disadvantaged" is?
133 A , I think we can each have our own definition
137 of the LT economically disadvantaged". I have looked at
42 that termggssfean patients whose income is below the federal

poverty or in some cases in Oklahoma income less than

53 185 percent of the federal poverty level,.

56 Q Do you know when this was prepared?
07 A No, sir.
09 22 Q Doctor, I show you Plaintiff's Exhibit 3 and ask

11 23 you to state for the record what that is.

:14 24 A This is entitled Dr. Thomas C. Coniglicne's

118 25 seven-day disclosure.
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0 Do you know who wrote thise?
A I believe Mr. Cox wrote this.
Q Okay. Over on page 2 in the second paragraph on

the page, the first unnumbered paragraph on the page,
states, "Dr. Coniglione's opinions will be based on,"
skipping down to number 3, "his review of information,
medical records, questionnaires, documents and deposition

testimony concerning his case" -- that should be this case,

".uld agree that the word "this" would be more

A
appropri an "his",
Q at the first paragraph labeled "7" on page 2 of

disclosure, you state that, "Dr. Coniglione
ient on the opinions offered by the plaintiffs’
1 as on the evidence on which they may rely,
that their opinions relate to his area of
expertisd Have you gained any knowledge of any of the
opinionsl I ed by the plaintiffs' experts in this case?

A That's a broad-ranging quéstion, and my answer
would be vyes.

o Okay. What experts' opinions have you reviewed --
plaintiffs' experts' opinions have you reviewed in this_
case?

A I have reviewed Dr. Nida's deposition.

Q Ckay.
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44:58 2

46:16
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his -- hi;

A I've reviewed Dr. Crutcher's deposition.

Q and any others?

A Those are the only depositions I've reviewed.

Q Ckay. What comments do you have on the deposition

of Dr. Nida that you reviewed?

A Well, Dr. Nida's deposition was long. There were

several points that he made in his depogsition that I think
were very pertinent points. He addressed issues of, in

general, h care in Oklahoma pertinent to its

populatid ;ecifically teenage pregnancy, prenatal care,

immuniza ates.

I think those are the major -- although
ments were broad and far reaching, those are'
t I specifically recall reading.

-- did he say anything about teenage

klahoma that you happen to disagree with?

# about health care in Oklahoma?
COX: Let me object to the overbreadth of that
question-and the vagueness of that guestion.

THE WITNESS: The general terms of his discussion

: of the health care in OCklahoma are similar issues that have

been addressed in the newspaper, in the press conferences,
in the state medical journal. So the general principles
that he addressed, the general issues and topics have been

publicized elsewhere. None of that was new information.
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01:47:07 1 ) (BY MR. WALLACE) Did you agree with -- disagree
47:14 2 with any of the opinions which Dr, Nida expressed in
01:47:19 3 connection with health care -- the topics of health care in
01:47:23 4 Cklahoma?
MR. COX: Let me object to the form of the
guestion in that it assumes that he has read all of the

opinions and the entire deposition.

~ THE WITNESS: The three aspects of the deposition

with whid oncur, aeg I recall, had to deal with childhocod

immunizaéw %ates, teenage pregnancies and the low level of

prenatal & in Oklahoma.
/' MR. WALLACE) Okay.

e are the three issues with which I agree.

aAnd what are the three -- strike that.

are the issues that you disagree with that he

expressed opinions about?
A id not read his deposition in that detail. The
three isd hat I recall reading are the three we just

discussed, and those are the three with which I agree.
Q What are the issues that you reviewed that you

recall concerning Dr. Crutcher's deposition?

A | The issues of Dr. Crutcher's deposition tha; I
01:48:33 23 recall reviewing had to do with populations and risks of
01:48;41 24 disease in populatiocns.
48:43 25 Q What knowledge did you hope to gain by reviewing

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, OKC, OK
(405) 272-1006 * (800) 376-1006 * FAX (405) 272-055%

http://legacy.library.ucsf.ediitidisn0i bk 00/paf

ge%6 69ZZ6



THOMAS €. CONIGLIONE, M.D. * 05/28/98 £e

01:48:55 1 Dr. Crutcher's deposition?

48:57 2 A Just a -- I didn't hope to gain any knowledge in
01:49:02 3 particular from reading either of these depositions. 1 just
01:49:05 4 hoped to gain a general flavor, a general sense of what was

being asked and what some of the issues were.

Q Do you currently treat Medicaid patients?

A Yes,

Q iqhnd in what context do you treat them?

A eat Medicaid patients when I see patients at

the Indi spital in Ada.

Q how coften are you there, did ycu say?

A

' there two days a week.

i, who pays for that -- for your services on

ies?

A Chickasaw Nation health system is responsible
for the R&aAT h care of Chickasaw Indians. Let me correct
that. THhesf ickasaw health system is responsible for the
medical e 'of Indians who reside within their geographic

territory in Oklahoma. I am a consultant to the Chickashaw

Nation. I am paid by the Chickashaw Nation.

Q Okay. Back to your employment as an expert in
01:50:50 22 this case. Do you know which one of the tobacco companies
01:50:55 23 ~will be paying you or who will be paying you?

01:50:58 24 A Well, the use of the term "employment” is

.51:05 25 different to me. I don't believe that I am employed by
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anyone.

Q Okay. Well, your services are engaged. Are you
more comfortable with that terminology?
A Ilthink that would be better. Even more
acceptable, I think, would be compensated for time spent on
reviewing records.
Q Have you ever viewed any videotape presentations

on giving a deposition?

A
Q e you done any mock presentations on a
A do you mean by mock presentations?

, for example, Mr. Cox might have asked you a

ou responded as if you were in a deposition

A Would call that play-acting.
Q
A id some, how would I respond to this guestion

or that guestion and I would give my responses. We did some

of that.
Q Were you asked to give any opinions that you
didn't feel that you could give in this case or in any case?
A Early on we explored my areas of expertise, énd I

was asked if I could addrese certain areas of expertise, and

-

I declined. aAnd what specific areas of expertise did I
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decline? I felt that I was not knowledgeable enough in some
epidemiology and statistical guestions to address those.
There were other areas where I volﬁnteered to address.

Q What -- what areas of epidemiology and statistics
did you decline?

A Just general -- that was early on. I was asked
what I knew about epidemiology or statistics or in the
course og conversation it was clear that that would be an

ddressed by someone else.

5 what did you volunteer to address?

, the gquestion came up about how Oklahoma is
the rest of the country in terms of its '

ation and in terms of the specific health

Dklahoma. And I have been working and reading

ing in that area now for guite a few years and
#ble that I could address some ¢f those

guestion

Q

you were putting together, founding SCORE and
working éﬁt Ehe risk factors, did ygu include in such a
program or in that program smoking cessation?

A As a risk factor, we addressed as many risk

factors as were possible,

Q Did you then go on to decide how to eliminate risk
factors?
A Well, I think it's probably important to clarify
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01:55:45 1 here what we did in the SCORE program. In the SCORE program
35:49 2 we identified individuals' rigk factors. Then in working

01:55:54 3 with the individual and loocking at the individual as a

01:55:57 4 person, his environment, his genetics, his family, looking

at him, looking at those thinges in which he had an interest,

we attempted to modify risk factors.

Certainly we attempted to educate about as mény
risk factgrs as possible, so the educational process was
broad. -

ecific interventions were really designed to

address t | issues which that individual was prepared to

address.
, would you wait until an individual was
tHldress the issue of cigarette smoking before
Bent a specific intervention?

he consultation portion of the program, we
would outhiﬁg‘for the individual the risk factors that we
thought -

to be addresszed; and then, depending on the

individual 's jnterests and responses, we would attempt to

address a single rigk factor.

It was very clear that we could not address more

than one risk factor at a time. We and everyone else who

01:57:11 22 had ever tried to do this knows that you cannct change cone's

01:57:14 23 lifestyle dramatically. That is, to change all the risk

01:57:20 24 factors means a dramatic change in one's lifestyle. Even
537:25 25 one's very being, one's character would have to change
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dramatically. When people reach middle age, that's rather

-- it's impossible to accomplish.

Our goal was to then find an opportunity to
address a single risk factor, usually one where we felt we
would have a success, and then building on the succeegs of
dealing with that risk factor we would then attempt to deal
with another risk factor. And certain ones were more
appropri@te to address in certain individuals,

right. You have an individual presenting with

ifestyle, poor nutritional habits and smoking.
d those as the outstanding three risk factors
vidual. Then what do you do at that point?
:working with that individual, I would come to a

jat one of those three was the appropriate risk

factor td ress. The individual would help me to

understah “ﬁ ich risk factor he was ready to address and to
address So working with the person we would identify
the riskfTacCtor to be addressed.
Q ' Okéy. Suppose that smoking cessation -- strike
that.
Suppose that smoking was a risk factor that the
patient.was readiest to address. What would you do then?

A What we did would depend on the point in time that

we addressed this question. Recall, now, we're going back

10 to 15 years of history in this program. And during that
_

PROFESSIONAL REPORTERS % 428 DEAN A. McGEE, OKC, OK
(405) 272-1006 * (800) 376-1006 * FAX (405) 272-0559

http://legacy.library.ucsf.edudtic/snotliz00/pdf

th6 65229

£T



THOMAS €. CONIGLIONE, M.D. + 05/28/98 63

01:59:18 1 period of time there have been different efforte or
59:24 2 different techniques useful to stop smoking.
01:59:29 3 Q In 1985, what would you do?
01:55:33 4 A In 1985, we probably workeé on several. We looked
at hypnosis, we looked at cold turkey and we looked at
weaning, cutting back on smcoking. However, it was -- you

couldn't address smoking by itself. You had to do something
else for the behavior.

tried to understand why people smoked and to

see what n3&4 was being satisfied by smoking because to just

take the ng away doesn't really change the person. Aand

I needeqd. t an understanding of what satisfaction that
from smecking so that I could hopefully offer

watisfaction in some other manner.

1, a part of ﬁhe -- do you believe that smoking

th nicotine is addicﬁing?

:term "addiction", I think we would have to

meant by the term "addiction'.

o] Okay. How would you define it?

A Well, 1 could.define it the way it was defined

when I was in medical school many years agco, and there have

02:01:01 22 been muitiple definitions that have been developed in the
02:01:06 23 intervening 30 years now.
62:01:03 24 Q All right. How would you define it?

.01:11 25 y:\ Addiction?
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0 Yes.

A There are probably two definitions of the term.
One is a behavior which is -- in which one participates
within 90 minutes of awakening. That's one definition of

addiction. I think there are strengths and weaknesses of
that definition. Ancother definition of addicting -~
addiction would be that the agent induces tolerance,

interferes with judgment. As a third component of that

definitig dgment, tolerance and -- and is intoxicating.

I think. the third compenent of that definition.
, there are many people that define it

4 that would leave out intoxication, aren't °

e are many definitions of the term

nd I don't know which one is most appropriate.

Q ., do you believe that ingestion of nicotine by
means of arette ig addicting?
A n tell you that I have reviewed 18 medical

records and 18 depositions and based on the comments made

from those 18 people, I cannot say that I see addiction as

. the reason for cigarette use in that population of patients.

Having never been a smoker I cannot address that
personally. Having worked with patients, I can be
reasonably confident to say that cigarette smoking is a

habituating behavior. By the same token, I have seen large
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quit smo

numbers of patients who have discontinued smoking and have
ne adverse effects from discontinuation of smoking and on
that basis cannot say it's an addicting substance.

Q Well, have you run across many patients who have
great difficulty in stopping smoking?

A Well, the patients frequently say they have
difficulty in stopping smoking, and I naturally want to get
into that}with them. What do you mean, you have difficulty

stopping &t have you done?

i I frequently hear stories like this: "Well, I
or six months, but then I started again."
Well, if guit smoking for six months, obvicusly, you
ed to it. And when I get into that and
ith the patient, it's actually a form of
behavior the patient enjoyed. So he returned teo the
smoking *a long absence from it. And I hear that from
guite a 'tients.

I ask them what happened to you when_you
gquit? "Well, I wae in the hospital," or, “My mother was
sick," or they have some reason. And, "Well, I don't recall
anything in particular happening to me," but then they
returned to it because it was a pleasant experience. Well,
that's not -- to me, that can't -- I can't interpret that as

addictive behavior.

In reading those depositions and reviewing those

PROFESSIONAL REPORTERS * 428 DEAN A, McGEE, OKC, OK
(405) 272-1006 * (BO0O) 376-1006 * FAX (405) 272-0559

Http://legacy.Iibrary.ucsf.edu/fid./snoll.t:OO/’pdf

L¥6 B6STES

9%



f

i
|
i
t

02

02

0z

02:

02:

02:

104

05

:05

: 05

55

100
107

128

:38
143
:49

: 53

22

23

24

25

THOMAS C. CONIGLIONE, M.D. % 09/28/%8 66

medical records, I clearly get the sense that it's a habit
that is enjoyed by people.
Q On your expert witness, seven-day disclosure, did
you make any changes in the disclosure, in the text of it?
A I -- I personally did not write this and did not
write on it. I discussed it with Mr. Cox who took notes on
what I said and then came back with this document.

Q Okay. And do you agree with the -- with the

document self?
A gree with the general points made in the
document

WALLACE: Let's take a break.

COY: We're off the record at 02:06:07. This

tape one.
ecess was taken.)
7 COY: Back on the record. This begins tape

number t 02:13:08,

you rely on the Surgeon General's report of 1998. 1Ieg that

correct?
A Yes.
Q | In what way are you relying on that, Doctor?
A That is a document that I reviewed as a part of

the material I reviewed for this particular case.

MR. WALLACE) You listed one of the authorities

Q And to what extent did you review it? I mean, you

—
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had previously described your reviewing plaintiff's
complaint in this case by skimming portions of it, looking
at it --

A Right. &2aAnd I skimmed this. This is a report that
ig, in all likelihood, 2 to 300 pages. It deals with.the
smoking habits of minority groups and African Americans,
Hiepanics, Alaska natives, American Indiane, I bhelieve also

Asian and Pacific Islanders. And I specifically looked at

those po that were related to the tobacco use among

American i ans.

And what did you find when you reviewed it?
.  ns did you come to? :
. most of what the Surgeon General used for
‘egarding Native Americans was derived from the
art ‘study; and even with reference to the Strong
”‘most of the guestions that were being addressed
§ with there being not enough information ih the
dan population to address that specific
questioni Ié actually -- to me it asked more guestions than
it answered.

Q -So you -- well, let me put it this way. What --
what did you read in the Surgeon General's report, 1998,
that either contributed to your opinions in your seven-day

disclosure or detracted from them?

A I thought that this disclosure was to indicate
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02:15:53 1 those reference materials which I have in my possession
15:57 2 which I have reviewed which I have utilized to form

062:16:01 3 opinions. To that extent, it is a document that I have

02:16:05 4 reviewed specifically related to guestione of tobacco use

ameng Native Americans.

Q And it states here, "Dr. Coniglicone has relied in
part upon the following documents in forming the opinions he
expects to give at trial." Now, what was in that document,

neral's report of 1998 that you relied on

the Surge

in forming ‘; r opinions that you expect to give at trial?

that report I relied upon the comments that

g rding the tobacco use pattern by Native

E the fact that there is not enough data

¢ specific conclusions to be reached regarding

tobacco Native Americans.

0 fl1, did it tell you anything about the patterns

of usage } fobacco among Native Americans?

A it report indicates -- as I recall that report,
it indicated that Native Americans smoke fewer cigarettes

per smoker, but that there appears to be more total smokers

in the Native American population.

Q Did'you find out anything relating to the American
02:17:42 23 Indiaﬁ population in Oklahoma from the report?
02:17:46 24 A Some, but in that report it is -- it is iméossible
v ..17:51 25 to tell the derivation of the Native Americans they're
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" Heart st

describing because they never tell you in that report which
Native Americans they're referring to.

To get that detail, I think one must go to the
Strong Heart gtudy which was the reference for that material
in the Surgeon General's report. And the Strong Heart study
is a little more specific about the tobacco use patterns
among three diverse groups of Native Americans. But that
specific%ty does not come from the Surgeon General's report.

What specificity, then, is in the Heart

iould apply to Oklahoma Indians?

Strong Heart study utilized Native Americans
ast and southwestern parts of the state

43 the Strong Heart étudy indicated that --
trong Heart study said that diabetes,

and cobesity are more prevalent in Native
Americaniiwm“nd I'm qﬁite certain that one of the Strong

ublications refers to the fact that the number

of smoke

Aong the Native American population is greater
than the numberswin the non-Native American population.

Q Have you referred -- or have you found anything in
any data anyplace céncerning the rate of smoking and the
amount éf smoking among Cklahoma Native Americans?

A There is somé information that addresses the
smoking in Oklahoma Native Americans.

Q What is that information?
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A Probably the best source of that information would

be a report from the Oklahoma State Department of Health.
The State Department of Health report was authored by Gordon
Deckert, D-E-C-K-E-R-T. It was published in the Oklahoma
state medical association journal. Some of it has been in
the media,

And that's probably the report -- oh, Dr. -- there
was ancther report in the state medical Jjournal authored by

either D { Brandt, B-R-A-N-D-T, or authored by or

co-autho N Dr. Everett Rhodes, and I can't recall which.

But that' bther publication that addresseg tobacco use
persons in Oklahoma.

did Dr. Deckert's article say about the
;Native Americans in Oklahoma?

her Dr. Deckert's or those other articles

pers or the percentages of Native Americans who

the number of cigarettes smoked per day.

) Dr. Deckert is a psychiatrist, isn't he?
A Correct.
Q What in the world would he be doing writing an

article on smoking among Native Americans?
A He is chairman of the Oklahoma board of health,
state agency, state committee composed of, oh, probably half

a dozen physicians. And they recently issued a report on

the health of the State of Cklahoma.
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and the issues they addressed are the teen
rregnancy rates, the level of prenatal care given to
Oklahoma women, the difficulty in access in Oklahoma. They
emphasized a lot of issues ﬁertinent to Oklahoma which helps
us te understand how different Oklahoma is from the rest of

the country.

Q How different they are?

A How different they are in terms of the challenges
to provi . lth care.

Q 1ome of these issues Oklahoma, say, would be --
would ra ixth in the nation.

A epends on the -- the topic being addressed.

WALLACE: Ckay. Ten second break here.

s COX: Sure.

COoY: Off the record at 02:22:49.

ecess was taken.)

1COY: We're back on the record at 02:23:31.

MR. WALLACE) You told us about what would be

done in connection with a risk factor of an individual
presenting himself or herself in -- to SCORE in 1985
regarding -- well, period. Can you tell us what would be
done on.such an individual presenting himself or herself in
1990 to SCORE where that person has three risk factors, one
of which is smoking cigarettes, and that individual is ready

-- or you feel is ready to do something about the risk
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p2:24:28 1 | factor of smoking.

24:20 2 A The -- the gquestion, as I understand it, is the
02:24:36 3 differences in approach by the SCORE program 1285 versus
02:24:42 4 1998 --

02:24:42 5 Q No. 19%90.
02:24:44 A 1985 and 1990, the differences in how we would

approach that person who was ready to stop smoking?

02:24:52 Q | Yes.

02:24:53! hink it's important that we recognize that all

©02:25:01 rénsitional. This is constantly in change. And

Y pick a specific point in time and what we

02:25:08

ne at that point in time reguires using my
07:25:13 'm not certain I'm capable of -- of doing.
02:25:19' yecollection would be that in 1980 we were

02:25:24 about on erge of using drugs to augment the

02:25:28

Btop-smoking process if people wanted drugs. I think we

he nicotine gum and I think we were -at the

02:25:33

were bey

nicotine But, remember now, this is all

02:25:40 transitional, constantly changing. I think we were either

02:25:44 at gum or patches at that time, perhaps not yet to the
_02:25:48 ; drugs.
02:25:49 22 0 All right. And in 1998 what sort of cessation
02:25:59 23 program would you have such an individual undertake?
62:26503 24 A Well, 1998 I would say that based on my experience
.26:08 25 over the veares, that I still think one of the most effective
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THOMAS C. CONIGLIONE, M.D. % 09/28/98 13

cessation programs is sudden discontinuation of cigarettes.

o With any kind of assistance?
A Of all the technigques that I have seen used in my
experience, I think that is about the best. 'I think it goes

to do -- the success of any program has to deal with
metivation and substitute behavior. I think when you have
motivation and substitute behavior, there's potential for
all of tqese thiﬁgs to work.

alking with a lot of patients, those who

suddenly are extremely motivated; and I think that --

my opini that they're more successful.

i're talking now just cold turkey?

¢ successful ie that technique with the Medicaid

patients he Chickashaw Nation?

A ~#on't think there's any technique with the
Medicaidi dents in the Chickasaw population that is
universa: successful. ©f those I have discussed this

topic with, Ehat ig as sguccessful, if not more successful,
than other programs.

Q Well, you have -- in the article you cite, there's
an incidence of diabetes in the Native American population
of 33 and a third percent, don't you?

A Which article are we discussing now?

Q The first article in your seven-day disclosure.
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THOMAS C. CONIGLIONE, M.D. + 05/28/98 74

No., I'm sorry. It's the "Howard BR.V., Diabetes and
Coronary Heart Disease in American Indiang, the Strong Heart
Study. "

A What that article says is that the prevalence of
diabetes in the Pima Indians is 70 percent greater. The
prevalence of diabetes in Cklahoma Indians is in the range
of 40 to 60 percent, and the prevalence of diabetes in the

South Dakota Indians is slightly less. So the prevalence of

diabetes pulations that I have studied in Oklahoma

ranges frxo "?% to 60 percent, second only to the Pima
Indians ms of freguency.

dn't you agree, Doctox, then, that thesé

hté among the Chickasaw Nation, of all people,
____________ smoking cigarettes?

"HStldn't I agree that these diabetic patients --
:.y, these diabetic patients would be doing many
] ntly than they currently do them. I would

first add

the issue of obesity in the Native American
population. here is ample reason to think that the obesity
plays a role in the development of diabetes in this
population. If I had a wish, it would be that I could
address-obesity and then the content of the Native
American's diet.

Q Okay. ©Now, the -- we're beyond this now with a

patient. They have diabetes, the -- you still geing to just
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THOMAS C. CONIGLIONE, M.D. + 09/28/08 7%

treat their diet and their obesity?

A No. That's not the guestion I answered. Perhaps
I misunderstood your question. I thought we were addressing
the principal risk factor to address or that risk factor
which i1f addressed would have the greatest impact on the
population. And my answer was that diet and the cbesity. I
think that's the most significant risk factor for this

population.

Q e would you rank cigarette smoking?

A ﬁ%he middle. And, again, i don't know which
risk fac e're addressing. And I think we're going to
have to e specific and --

' take the risk factors for cardiovascular

A
Q E listed, what, about six of those?
A g just make a list. Diabetes, inactivity,
diet.
COX: Wait a minute.- I think that is an
exhibit.

THE WITNESS: I'm sorryy.

MR. COX: 1I'm sure that counsel doesn't want you
to write on his exhibit.

THE WITNESS: Well, my list, smoking, high

cholesterol, diabetes, obesity, hypertension, high-fat diet,
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THOMAS C. CONYGLIONE, M.D. + 05/28/98 76

-

& diet high in fat and low in antioxidants and then
inactivity.
Q {BY MR. WALLACE) Okay. Now, you said you would

rank smoking in the middle of these?

A Well, now that we have a new group from which to
choose, the question is about the relative rank, order of
importance.

Q In your -- in your opinion.

betes, obesity and diet would have to be in the
3 nactivity, smoking and cholestercl in the
Hypertension in the third tier,

ge me. Inactivity, smoking and what in the:

chelesterol. I'm having great difficulty
selectind<g as more significant or more important than any
of the o I think that given the context of an
individu 1ient, I might have a different answer; and
this is Fstract answer now.

Q Okay. We're talking about populations, though, or
rather I was trying to talk about populations. What would
come ip the third tier of your population?

A | Hypertension.

MR. COX: I assume we're talking about American

Indian population still?

MR. WALLACE: Yes.
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) (BY MR. WALLACE) Would family history play a part
in this?
A Family history or genetics, I can't change. It's

a risk factor, I think we all recognize it's a risk factor,
but it's not a modifiable risk factor. I made my comﬁents
pertinent to those risk factors which if -- if modifiable,
can or should be meodified.

Q .Now, in -- in the SCORE program, the population

you're de@ with there is quite different from the

Medicaid fation, is it not?
A
é people are very often highly motivated.
hly motivated is, again, a -- a subjective
more motivated, I think, than the Medicaid
L h some differences in degree of motivation.
| talking about towards health practices or
eliminat i} risk factors.
A :individuals who participated in the SCORE
program Qere ﬁore highly motivated.

Q And how else would they differ from your Medicaid
population among the Chickasaw Nation?

A | Oh, how else were they different?‘ Well,
motivation is probably the first, as you mgntioned. Second

is occupation. The vast majority of the SCORE participants

are employed. The vast majority of the Chickasaw Nation
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02:36:36 1 citizens, Medicaid or not, have difficulty obtaining

36:43 2 employment. The -- now, we're talking about Medicaid
02:36:49 3 Chickasaw population? Was that your guestion?
02:36:51 4 0 Yes, sir.

A The Medicaid Chickasaw population is probably no

-- not much different from the remainder of the Medicaid

population in terms of other behaviors that we would
identifyAas high-risk behaviors. High-risk behaviors would

d by teen pregnancy rate, sexually-transmitted

be exemplg

q%alence rates, risky behavior rates. I think

disease,
that thi a population that engages in risky behaviors.
That ‘wearing seat belts, substance abuse. I think
?e factors are far wmore prevalent in the
jlation.

-- in your original -- or in the original
sure that we received, the second full

sctoy, says -- refers to a multitude of risk

1d you read that, please, for the record, that

A Number two?
Q Second paragraph.
A The sentence that addresses multitude of risk
é 02:38:32 23 factors?
02:38:32 23 Q Yeg, sBir.
38:33 25 A "Where an individual has multiple risk factors,
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.41:23 25

the risk factors tend to interact and may synergistically
impact the individual's health."

‘ Q Okay. HNow, would you agree that the risk factors
of obesity and the risk factor of poor nutrition and the
risk factor of smoking are synergistic?

A I don't -- I don't know that factually. I don't
know if they're simply additive or if they're actually

synergistic.

*, when you say you don'‘t know that, you mean

;ergism, as I understand it, is the presence of
.nt concurrent risk factors which when present
together act greater than their potential additive effeéts,
that being synergism. Risk factors are synergistic. The
degree of synergism is difficult to predict especially in an
individﬁal.

Q Well; would you agree that in accordance with your

definition of synergistic that diabetes and cigarette

smoking are synergistic risk factors?
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THOMAS €. CONIGLIONE, M.D. + 0%/28/98 Bd

MR. COX: Let me object to the form of the
guestion in that it's vague as to whether or not the
question addresses populations or individuals.

Q (RY MR. WALLACE) Okay. Addressing -- I'll accept
his -- one of his suggestions. We're addressing
populations.

A In -- and, again, I have to think of examples.

The Framingham heart study showed that -- if I'm not

seriousl 'Eaken, showed that all risk factors were

synergis ) And they added up many risk factors, some of
which we- not put on our list. But the tables from the
Framingh rt study would indicate that risk factors were
ily synergistic.

f1d you agree with that, then?

ve no reason to disagree that that's a

- A
statistic ¥ssociation that is pertinent when addressing
populati;
0 & is it important to know these characteristics

of populatlo;s such as we have been discussing here in the
Framingham study?
A Is it important --
| MR, COX: Let me cbject to the form of the
guestion in that importance is not defined in this context,
to who, to what, whatever. But you may answer if you can,

THE WITNESS: Well, I have -- the guestion is --
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THOMAS ¢. CONIGLIONE, M.D. + 09/28/98 81

with tha

the guestion was: Is it not important to know -- was the
importance of the factors éynergism important to know? What
was the guestion again?

Q (RY MR. WALLACE) Let's back up, then. You Say
that the Framingham study talks about risk factors being --
in a population being synergistic.

A Yes. It's a combination.

Q :How is that informa;ion useful to you as a medical

doctor?

A information is useful to me when I'm

ceonsulti h, dealing with an individual patient.

Q

know that information, I know that -- that

risk factors that I should attempt to address

ividual. The fact that there is synergism or

the fact there is a relative level of importance

doesn't Hate into the individual patient quite so
readily. ink thatt's all jwmportant epidemiclogic
information which I as a clinician should attempt to apply
from those Framingham studies tco the individual patient.

But now I'm limited by the individual patient's
receptiﬁity or the patient's ability to deal with any of
those risk factors. Now, I have to uge my knowledge of that

individual in an attempt to modify risk factors. So it's

important for me to know what they are, but then more
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02:44:50 1 (—_importantly I have to know how to apply that to the

44:53 2 individual.

02:44:53 3 Q Okay. You have this information, then, that --

02:44:57 4

risk factors for cardiovascular disease, for example?

is synergliggiic, that combination is?

yould indicate that that is synergistic in

sopulations. To that one individual, I don't

know if s synergism. I don't even know if that risk

factor trative in that person.

énow that from looking at the population
studies;? '
not Xnow -- no one kﬁows which risk factor is more
As a matter of

important, which ones are additive.

would you agree that diabetes and cigarette smoking are both

A Yes,

Q Would you agree that --

A I would agree.

Q . iyv. You have a patient who presents with the
diabetes?ﬁ fsmoking cigarettes. Would you agree that that

Zould agree that the statistics as applied to:

iwhen it comes down to a single individual, I do

principal,

identified

02:46:07 23 Q
02:46:09 24 A
.46:12 Z5

we address those risk factors that have been
for populations when we deal with individuals.

I'm sorry. You do what now?

We address the risk factors identified for

populations when we're dealing with individuals.
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Q Wouldn't you tell a -- strike that. 41

In reaching your prognosis, wouldn't you regard in
an individual, an individual who has diabeteg and has smoked
cigarettes, that those are likelf--- that that combination
is likely to he synergistic?

A Again, I think here we have an issue with -- with
words. That combination is likely to be synergistic. I
would use the term that combination could be. I don't know

that it I don't know that it won't. But it can be.

on't know if it's likely or not. 1It's the same
as the p ility guestion we addressed earlier. The
probabilj 8 a ratio that applies to a population. When
| vith a patient, the.disease is either there or
e .

‘ml, you get down, then, to then the patient
would be%apm atistic of one, would you not?

}1, in terms of probability of disease, it's
either z;rg or 100 percent.

Q Well, you're -~ now say that you're engaged in
predicting what's going to happen to‘this individual. The
individual has diabetes, the individual-has smoked
cigaretﬁes; ckay. What do you do as far as the risk factor
of diabetes is concerﬁed? |

MR. COX: Let me cbject to the preface of that

guestion, that it misstates the witness's testimony and it
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is a gratuitous comment, not part of the guestion and ask
that it be stritken; but you may answer the guestion as best
you can.

THE WITNESS: Well, I have a problem with the word
"prediction". We in medicine can't predict anything. I
think predictions are hazardecus for clinicians or
physicians. Perfect example, we see people we think are
perfectlx healthy and well who suddenly die a week later.

» | of predicting that person would die.

cee people who have complex degenerative

diseases 4 e logically we might -- we might predict that

that indiyidual's anticipated life expectancy would be very

5

{ wrong more often than we're right., I -- 1

. anything.

when I teach my residents and my students, I

stay away m predictions. Predictions are of statistical

'We know that an individual who has a diagnosis

importang
of whateve?¥ condition, a population of those patients would
have a pfediétable chance ¢f‘surviva1 or death of a given
percentage, But in an individﬁal patient, prediction of
prognosis, I think, is -- is not clinically appropriate.

o} | You doﬁ't ever put down anything in your prognosis
to that effect?

A In terms of percentagee and probabilities?

Q No. In terms of likelihoods.
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A - 1 use the terms "risk," you have a low risk of
developing heart disease or based on my assessment, I think
your risk of developing heart disease is high. What does
that mean? I don't know if he's going to develop it today,
tomorrow or if he will ever develop it.

I can say that based $n population statistics, I
think your risk is high, but I think your risk is high. 1If
I take your history and do a physical exam and study your

"I think your risk

body the I can, all I can do is say,

is high.“?m I don't know that. No one knows that. This

is --
You have a patient then presenting with °
Tigarette smoking. Would you say to that
grink your risk is high that you will get

Yy disease"?

A an say that.
Q g a you say that his risk of -- or her risk of
developi§ onary artery disease is greater if that

individuél sébkes and has diabetes than in an individual who
cnly has the diabetes?

A I can say that the statistics would show that you
are at éreater risk by virtue of the smoking or by virtue of
any other of the risk factors being present.

0 Doctor, second full paragraph here starting out,

"Dr. Coniglione will testify," would you read that, please.
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A This is now in the expert disclosure and not the
seven-gay disclosure?

Q Yes, sir.

A Okay. Paragraph two, "Smoking is only one of many
risk factors and lifestyle choices that can impact an
individual's health status.”"

o) No. The one that starts Dr. Co --

A ﬂ Oh, I'm sorry. That one, the non-numbered

paragrap Bpr . Coniglione will testify regarding the
multitu “risk factors that tend to occur in individuals
who are ically disadvantaged and will review the
medical ‘ds, questionnaires and deposition testimony of
rcaid recipients choéen for disclosure as a part
Dr. Conigliocne will comment on the presence

%, vwarious risk factors for the diseases occurring

fviduals."
Q §y. The guestion I have is regarding the term
*multitud

risk factors". What does that term mean to
you,.Docéd;;T

A There are risk factors, and I think that there are
large numbers of risk factors that have been identified.
And the-longer we go in the history of medicine, the more
risk factqrs are identified. That statement to me would

indicate that I am prepared to make comments regarding many,

most of the risk factors that have been identified that
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occur in this particular population in guestion.

R The -~ which population?

A The individuals who are, guote, economically
disadvantaged.

Q Okay. Okay. What are the multitude of risk

factors, then, for coronary heart diseame that occurs in

this particular population?

A ‘ Well, we have identified so far seven -- ten.
review tﬁ;

Q Let's go from the ten. From ten on, what
what are g multitude of risk factors that you're prepar
to testif tj in this Medicaid poﬁulation?

ither or not they pertain to the 18 records I
jertinent to the 18 records?

Q limited to the 18 records. To the multitud
of risk drs that tend to occur in individuals who are
economic Edisadvantaged.

A I refer to one of the other documents on my

disclosu%e statement?

Q You can refer to anything you wish, Doctor.

A Reference 8. Do you have those references? I
don't. The Hopkins article.

Q Paul N. Hopkins, "A Survey of 246 Suggestéd
Coronary Risk Factors." Have you read all those risk

factore that are in that?

To

ed

've

e
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—
02:5%:30 1 A I've reviewed that article,
55:32 2 Q You've reviewed it?
0z2:55:34 3 A Yesg.
02:55:34 4 Q Have you considered the risk factors that he
suggests in them, all 264 (sic¢) of them?
A Have I thought about or reviewed those risk
factors?
Q

. Yeah. Thought about them would be more what

reviewed his list of 264 (sic).

COX: If it would assist, I do have a copy of

. particular article.

MR. WALLACE)} Would that assist you, Doctor?

give you a comprehensive list. I think that he

A
| has in h ticle a reasonably comprehensive list. He
.
| leaves © couple of others that I think are pertinent.
Q t does he leave off?
A mgmthink he leaves off homocystine. When I look
through this, I'm -- I don't recall his mentioning

. homocystine which is a definite risk factor.

i
Q What is homocystine?
02:56:26 23 A Homocystine is an amino acid which occurs in the
02:56:35 24 bedy. It is not naturally-occurring in the body, but it's
56:41 25 produced from other substances within the body. Homocystine -
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02:56:146 1 hae the potential to accelerate the blood vessel
56:56 2 degenerative process known as arteriosclerosis. Therefore,
02:57:04 3 in individuale who have high levels of homocystine, they
02:57:08 4 have more_éardiovascular disease than individuals with
p2:57:12 5 normal levels of homocystine.
And there are things we know that can reduce the
level of homocystine, thereby thecretically reducing the

risk. 8o homocystine, I don't think, was addreesed in this

particul ticle.

Her issues are carbon monoxide exposure or
de intoxication.
addition to the article?
looking to see if he addressed carbon monoxide
I thought he did, but now I have to remember.
Certainl¥ lon't recall seeing the homocystine. I think he
addresse! he doesn't address carbon monoxide exposure or
poisoni 1e addresses the blood test for that. So
indirect FRMR think he addresses it.
Other issues that we have not addressed that

affect cardiovascular digease development are personality,

gtress. There is a -- a psychelogist in Minnesota who uses

the term "life change", and he actually has a scoring system

02:58:48. 23 for life change units. And he says that if one attains
p2:58:52 24 enocugh life change units, he is at risk for developing
. 58:59 2% cardiovascular disease. And he addresses life change units
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02:59:03 1 as things such as divorce, death of a close member of the
59:07 2 family, children being ill, jailed and otherwise. 8o that's
02:592:15 3 an attempt to address stress as one of the risk factors.
02:59:23 4 Q Did you review his article?
02:59:28 5 A Not for this today, no; but 1 recall reading it at
02:59:34% some point in time and referring to it in some of the
classes JI've taught.

02:59:4 0 This is a psychologist?

> hologist. I believe he's from Minnesota and
change units" was a term he coined.

're not & psycholeogist, are you, Doctor?

not a psycheologist, but there are some basic

0t™:59:59 . human behavior which are applied to clinical

035:00:04 _d I think I'm reascnably knowledgeable in

03:00:08 aspects chological aspects of behavior as they épply

03:00:12 te medic
courses in psychcelogy have you taken?
03:00:19 Rlegiate courses. in psychelogy. In medical

03:00:26 school wé had a two-year course in understanding people and

03:00:33 their environment. Subseguently 1 have read many reports of

103:00:43 principles of psycholegy and how they are applied to

- 03:00:47 22 l medicine. |
03:00:48 23 Q Have you written any articles in psychology?
03:01:14 24 A No.
L‘ Dl:14 25 Q Have you reviewed any, done any peer review of
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03:01:16 1 articles on psychology?

01:16 2 A Well, I -- let's go back just one -- one guestion.
03:01:18 3 Have I written any articles in psycheology? Some of the
03:01:19 4 articles I have written imply to psychological aspects of

disease and in illness. Those are mostly the articles that

are not on my CV that have to do with human dynamics as they
relate to injuries.

. Cigarette smoking is one of the risk factors that

sed and can be done away with, isn't it, as
Ey, to AIDS or sex or family history?
act of cigarette smcking, I think, is one of

all the modifiable risk factors.

tifiable risk factors.,

ise risk factors that are choice rather than

genetics.
that's one of the most important risk factors
¢ disease process, is it not?

CO¥: Objection. Vague.

'THé WITNESS: I'm not sure I know what you mean by

the term "one of the most important.”

Q {BY MR. WALLACE) Okay. Well, are you familiar
03:02:48 22 with whét the Surgeon General has to say about smoking as a
03:02:53 23 risk factor?
03:02:53 24 | A There have been several Surgeon General_reports.
02:57 25 If you want to be specific or refer to a specific one or
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03:03:02 1 show me something from the Surgeon Genérél‘s report.

03:06 2 0 Well, on page &, chapter 1 of the Surgeon
03:03:15 3 General's report of 1998, he states, "Cigarette smoking is a
03:03:22 4 major cause of disease and death in esach of the poor

population groups studied in this report." You saw that

statement when you were reading the Surgeon General's report
of 1298, didn't you, Doctor?
A I -- 1 assume I did as 1 -- as I reviewed

that report.

componen

0 Well, do you agree or disagree with his
statemen he says that -- when the Surgeon General says
in his report: of 1998 that cigarette smoking is a major

ase and death in each of the poor population
in this report?

arette smoking is a major cause of disease and

A
death in four populations studied.
Q , Bir.
A there are -- there are several things we

need to talk about here. A major cause, that assumes that
there are major and minor causes. I don't know what he's

talking about in terms of major and minor or other

categories of causes first.

03:04:39 23 Second, the whole word of “"causation® is a
03:04:42 24 difficult word. I think he's using the term "causation' as
.04:45 25 it applies to populations.
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- the Surgéon General's report, 1998.

We've already discussed the fact that causation is
an issue that we attempt to address when we deal with
individuals. And my earlier comment or the earlier, I
guess, testimony 1 gave wase that even if I know all cof the
medical details of an individual, I still have difficulty
determining cause of disease,.

I think it would be more correct to state -- and
T'm just going te paraphrase and I may change this -- that

cigarette ing is associated with disease and death in

the fouré ations studied and, therefore, I would put it

in the cg Ty of other risk factors for disease.

d, how do you handle the word "major"?
1, that's my problem. I don't understand -- I
Hdefinition, I don't have the context in which
_at word. If you can give me the context of the
word "mai_mmfas opposed to other categories of words, I

think I ¥ have some other thoughts on the guestion.
Q
Is it fair to say,
then, Doctor, that you do not understand what the Surgeon
General's report of 19%8, this quotation is talking about?

A | 1 think the Surgeon General's use of the word is
vague and, if not defined, I think it would be difficult fer

anyone to gather a relative appreciation of the intent of

that statement.

E&l, I only have the context of the statement of
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03:06:27 1 Q Wouldn't you say that he regards cigarette smoking
06:35 2 as an important health risk in each of the fouxr population

03:06:40 3 groups studied?

03:06:41 4 A Important --

MR. COX: Let me object to the scope of the

gquestion or the form of the guestion in that it asks the --

the witness to speculate as to what is in the Surgeon
General's mind.

WITNESS: I think that that's stated better

than 1I c; :state it., I'm not sure I know what he's

talking s E . when he uses relative terms. A major cause,

an impor icause. Well, I think there are many important

as 1've already stated, I think a poor diet
and inact y, high cholesterol are -- I think are very
importanj_:;‘ses of disease. 'I think cigarette smoking is
an impors :cause of digease. When asked to put these
things if :ative proportion, I think we know -- need to

know whaL heﬁs thinking when he makes ﬁhat statement or how

you want to interpret that in the context in which you

prefer I answer it.

03:08:07 22 o In the seven-day disclosure, Doctoy, on numerical

03:08:12 23 paragraph 4, would you read that first sentence, pléase.

032:08:24 24. MR. WALLACE: I'm sorry. Let's take a break for
.08:27 25 lunch. |
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THE WITNESS: You want to break for lunch.

ME&. COY: We're off the record at 03:0B:29,

(& lunch recess was taken.)

MS. COY: We're back on the record at 04:24:25.
THE WITNESS: Before we start, can I make aﬁ

%i amendment or a modification of a statement or some

statements made just before the break?

Q _ {BY MR. WALLACE) Surely.

A

ere discussing the Surgeon General's statement
of major iz of death in four populations; and then when
I spoke a risk factors, I spoke about risk factors

~causing 4 I misspoke. I should have said risk

ated with disease. I think that was the

: Surgeon General's statement and that's
consisten h all the other comments I had made this

morning r ing risk factors.

0 ', do you think that, Docter, in connection
with your’ a¥endment, that cigarette smoking has a -- is a
major causal connection with -- has a major causal

connection with disease and death in each of the four
< population groups studied in the report?

A I think cigarette smoking is one of the risk
factors that is associated with those things in that report

and that the association is pertinent to population

discussions. The term "causation" -« I think before the
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break we alluded to the Surgeon General's use of the word ﬁj

"cause", and I know that in other -- in all the Surgeon
General reports they use the word "cause" and then they
elsewhere in the report say that statistics can't prove
cause. So my position is that these risk factors are
associated with the development of wvarious diseases.

) So if the association is large encugh, can't you

infer causation?

A to an individual.
0 a population, can you infer it?
A hink you can infer association with a

population, but I can only talk in terms of causation
ndividuals. &And I can only do that after I
hat patient's entire medical history, his
examinat ¥ his testing; and then it -- even after all that
is done,hmmm bility to determine cause for an individual is
limited j Epeculative.
Q fi're here not only to offer opinions on
individuéls,-but alsolon populations, aren't you, Doctor?

A I'm here to offer copinicns regarding those
individual Medicaid recipients whose files I reviewed.

Q" Well, can you generalize for me your findings on
reviewing those files -- Medicaid recipient files to the

Medicaid population in Oklahoma?

A No, no. I've reviewed 18 files. The Medicaid
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29:42 25

popﬁlation in Oklahoma is -- it's, what, 3, 400,000
recipients, I believe.

Q So you can't generalize from your review to the
Medicaid population in Oklahoma; correct?

A I think you can generalize to the Medicaid
population after you have studied in detail a significant
number of that population; and that significant number would
be what 1 mean, a statistically significant number. Aand the

number o tents studied would represent an entire

CYoss-se =§ of that whole population of several hundred
thousand

Q But my question ¢f you, Doctor, is that
iy examination of the records, depositions --
amd@ssibpo ine of the 18 Medicaid patients, you're not ablé
to generd ' as to the population of -- the Medicaid
populati%‘ 11¥ Oklahoma; correct?
A . ‘Eyou get more specific and ask -- or help me
understantd witat specific characteristics of the Medicaid
populatién I should be thinking about.

Q Well, really, I'm trying to get your -- your view
of the -- this. What would be a statistically-significant
numbex éf Medicaid recipients that one would have to study
in the sense of reviewing their médical records,
interviewing them, doing a medical examination before you

could generalize to the Medicaid population as a whole in
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04:29:48 1 Oklahoma?

29:51 2 | A I would speculate that that number would be in the
04:30:01 3 range of 20 to 25 percent of all of that population.
04:30;07 4 Q So we're talking about 100,000 at least?

A If that's 20 or 25 percent of the entire
population. To get the accurate answers to the guestion 1

think you're asking, it would be a significant or a
gubstantial number of those recipients.

Now, alsc in the Surgeon General's report,

; 6, chapter 1, first sentence, first column he

horoughly analyze the smoking-related health

tial/ethnic groups and to determine if there's a
?isk for tobacco addiction."

t then he pute in there in parentheses (CHEN,
re are we? Oh, 1 see. On the back, page 6,

Q Yeah. Okay. My question of you now, Doctor,

after you've read that. What do you think the Surgeon
;: General is referring to when he uses the term "tobacco

addiction"?

04:32:09 23 MR. COX: Let me object as it calls for
04:32:11 24 speculation. You may answer if you can.
v .32:14 25 THE WITNESS: Well, that -- that's my problem. I
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don't think that I've reviewed -- oh, I've run among -~-

okay. I know which one this is. My speculation would be

. that this report attempted to address minority groups in an

effort to answer the gquestion if there was risk of the
minority group to tobacco ﬁse.

Q (BY MR. WALLACE) Okay. You've read out
completely, then, the word "addiction” in answering the

guestion? i,

A That's the Surgeon General's choice of words.
Q ou know what the Surgeon General means --
A sir.

hen he uses that term?

is -- that is nowhere in the document which I

Q So my guestion to you is: Do you know what
he means Tkhe's talking about -- or when he uses the term
"tobacco fMfction"?

A reading this document, I do not knowrthat
information.

o) Okay. Well, other than the document, do you know

what he means by tobacco addiction?

A I could only speculate on the Surgeon General's

intent for the use of that word.

Q Other than speculation, though, you have no

knowledge of what he means by tobacco addiction?
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A Not in this report. I think earlier in the day we
stated that the term “addiction" has been defined
differently in different years. In the last 25 or 30 years
there have been several definitions for the term
"addiction," and I don't know what definition he's using
here,

Q Okay. Before you recommended this report, then,

you didn'g look for an answer to that guestion?

y R%vCOX: Let me cbject to the gquestion to the
extent it .tates the witness's prior testimony about

nded anything. But you may answer it.
WITNESS: I think my disclosure statement says
TTed to this document to obtain information or

he questions being addressed. I do not verify
e any statements made in these reports.

¥, MR. WALLACE) Well, your disclosure statement

iglione has relied in part upon the following

orming the opinions he expects to give at

A That doesn't say that I cdhcur with the content of
the document. I used the docﬁment to look up factual
informaﬁion, if there was factual inférmation on a given
point. |

Q When a patient comes into your office who smokes

at your office on North Santa Fe and indicates that she
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wants to guit smoking, do you prescribe -- ever prescribe
medicine for her, any kind of drugs?

A If reguested, I can prescribe drugs. Have not

prescribed any in recent memory. But when I get a guestion
like that or a statement like that, I usually need to get a
better understanding of what the patient's goal is and
motivation for reaching that goal and how I can help the

patient agdapt to being a non-smoker.

o) Are you familiar with the drug Zyban?
A
Q e you ever prescribed it for a patient?

oud have prescribed it?

& recently, but I have, yes.

Q aY. Now, that drug is not available to the
Medicaidpepylation under their Medicaid guidelines, is it?
A I -do not know that.
Q- Doctor, do you think that in the -~ strike
that.
I believe you stated that you had never smoked
cigarettes,.
04:37:04 22 A j I didn't make that statement.
04:37:05 23 Q You did make it?
04:37:06 24 A Did not make such a statement.
.37:08 25 Q Oh, have you ever smoked cigarettes?
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A No, s&ir.

Q Okay. Have any immediate members of your family,
wife, parents, siblings ever smoked?

A Oﬁe brother smoked.for a number of years, and a
former wife smoked.

Q Okay. Do you know how ghe -- to what extent she
smoked? How many packs a day?

sApproximately a pack a day.

*Okay. Did you try to intervene to convince her

just went along with it?
d not -- I did nct approve. I'm not sure what
dn't go along with it, no. I did not approve.
But, n, that was her choice.
wld you like to see the time when no one is
smoking erica? |
¥ no one smoked in America, I would like_to know
how we cénvert the smokers to be non-smokers. Because there
are other things about the smokers that I think we héve to
consider.

0 | Okay. So based on your present knowledge, would
you -- would that be a wish of yours, te have smoking

stopped in the United States? I mean, nobody smoke,

regardless of how it was accomplished.
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. I -- I think that there are lots of things I would

wish for. I think that that's highly speculative. It would
~-- it's creating an environment that's artificial; and I
think we can create artificial environments all we wish
hereﬁ but that's a highly artificial environment because I
think there are issues of choice over which I believe I
should have no control when it comes to cother people.

0 ¥Qh, I'm not asking you, Doctor, how you would

control i L 'm just saying would you like to see a

smoke-fre

contribut! the American Heart Association?

A

Q Do you have any relationship to the American Heart
Association?

A No.

Any relationship to the American Lung Association?

Q
A No. Only as a donor.
Q

Have you read the July, 1995, issue of the Journal

of the American Medical Association?
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A Can you help me with the content of that issue of
the journal.

Q It had -- it was an issue which had an article on
the Brown & Williamson tobacco papers that were reputedly
taken from Brown & Williamson dealing with certain
disclosures.

A I don't recall specifically that issue of the AMA

journal.
Q rq%you a member of the American Medical
§1v“a

Associatid
© you receive its publications?

‘do you have any recollection of reading about

t1liamson papers?

LOT, concerning this particular lawsuit, do you
have any on -- or opinion on what the outcome should
be?

A I believe the outcome should be one which is
moral, appropriate, based on data and evidence.

o | Okay. And based on what you know about the data
and evidence, do you have -- do you want to see the

plaintiffs win or the defendants win?

A I don't think either should win, in my opinion.
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64:42:44 1 Q Okay. The -- do you understand that the State of
42:53 2 Oklahoma's position is that cigarette smoking causes
04:42:5% 3 disease, disease costs money and the State of Oklahoma has
' 04:43:03 4 ‘ had to pay for the treatment of these diseases and they're
seeking restitution or recovery from the cigarette, tébacco

companies for a portion of the cost of the treatment of

thege diseages?

A “Fﬁderstahd that that's the general theme of the
allegati-:’oﬁjthe complaint. I think that's the term you.
use,

Q , technically in Oklahoma it's called a

3 petition.

gorry.

he federal court, other states it's called a
complaint ut we understand.
ed)l, looking at that, as far as populations are

concerned vou believe that cigarette smoking causes

disease? }
A As far as populations are concerned?

E Q Yeg.

‘ A I believe that cigarétte smoking or smokers are at
04:44:08 22 risk fof developing diseage and that smoking is a risk
04:44:15 23 factor in smokers for disease.

04:44:17 24 Q But you wouldn't go so far as to say that in
L 34:24 25 populationg, that cigarette smoking causes disease in that
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:28 1 population?

129 2 A From my perspective, the determination of

134 3 causation is one which was made after an analysis of the
132 4 patient's entire clinical history and his examination, his
146 " occupaticon and his vafious exposures and after a detailed
:52 % consideration of the individual patient on -- in some cases
:58 I can hope to be close or I can hope to be -- to render an
03 educated ¢ regarding causation, but causation in

08 populatiO:s I don't think anyone would go so far as to
12 make a B nt that a specific agent causes disease in a
17’ populati recognize the Surgeon General's statements,
121 ~y but also.f 3e Surgeon General reports there -- they're
125 clear that statistics cannot prove causation.
129 in the sense that the Surgeon General uses
132 the term ! sation", can you agree with that?

: 35 I think the Surgeon General should be using
39 the term ocjiation” and not causation when he rgfers to
:43 populati

43 Q So you disagree, then, with the Surgeon General's
46 use of the term "causation"?

48 A I think it's grammatically incorrect.

51 22 Q | Do you agree with the American Heart Association
55 23 - that people should not smoke?

:56 24 A Yes.

00 25 Q Do you agree with the American Lung Association
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04:46:04 1 [
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04:46:09 3
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04:47:18
04:47:19 22

i
|
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that people should not smoke?

A I think all professional societies have made that
statement as the professional societies have made statements
regarding exercise, diet and all the other recognized risk
facteors. 8o in context I agree with all those position
statements by all those organizations, any position
statement that addresses the reduction of a risk factor.

o) if people -- if a -- if a population stopped

smoking, . would reduce the risk factor, according to

your testi .
A . I need to know what you're going to do with

smokers when you say you reduce smoking to

k factor. What do we do with those smokers?

se them from the egquation and -- and pretend

? What are we going to do with the smokers?

gquestion I need to know how you would address

the smoke nd what you would do with them.

merely talking about a reduction of the risk

factor would lead to a reduction in disease, wouldn't it,

Doctor?
A I don't -- well --
Q In a population.

a I think that that's difficult to say for this
reason. Smokers are different than non-smckers. They

engage in different behaviors, and those other behaviors are

PROFESSIONAL REPORTERS * 428 DEAN A. Mc¢GEE, OKC, OK
(405) 272-1006 * (800) 376-1006 * FAX (405) 272-0559

i .
http://legacy.Iibrary.ucsf.ed:.u”rid/snoll bOO/pdf

8576 6STCS



04:

04

04

04

04

04

http: //Iegacy library.ucsf. quHI(l/ SNO.

477

47

:47

147

:48;
148
149

.49:

:35

139

143

147

: 57

00

04

THOMAS C.

CONIGLIONE, M.D.

« 09/28/98 108

o addressiry

high-risk behavicrs.

So just to take a smoker and magically

make him a non-smoker does not remove from him those other

behaviors that are high-risk behaviors.

Specifically diet

and inactivity, Jjust two for example.

S50 to say if we reduced the number of smokers, we

would reduce the amount of disease Lo me means we must

understand what we are doing with that person who was a

smoker.

magically
numbers.

converted

8 ;
think yo ! do that.

smoker, b

been a cessation of smoking,

think that that's artificial,

d if we just erase that person from the eguation
. wgnd that would be an artificial manipulation of
éthat woﬁld be fine, but I think if we
;smokers to be non-smckers, we'lre not at all

eir other high-risk behaviors. '

and I don't

You can take the smoke out of the
ou can't change that personality.

1, you've had patients who quit cold turkey --

o)

A

Q éave you not?

A Yes.

Q And by removing that risk factor, statistically
£ they are less at risk for, say, lung disease or heart

disease; are they not?
A Ordinarily in those patients in whom there has

there has been effort directed

at the other risk factors to attempt to change the other
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3 stop the

risk factors because just changing the smoking and
eliminating one risgk factor to me indicates that I still
have work to do because there are still other unaddressed
risk factors.

0 Yeah. But to the extent -- isn't it reduced by
the extent that the smoking is a risk factor?

A It's not easy to keep all other factors egual.

by wvirtue of his smoking, ordinarily is going to

r%fk factors, specifically inactivity, high-fat

diet, hig¥ ‘\/low-nutrient diet. And to just stop the

So to just

smoking #-I still have other risk factors.

@eing is not really addressing the needs of that

S0 ‘that stopping smoking doesn't help reduce the
\f smoking in that person's lifestyle.
dqucing the smoking is one of many risk factors
be addressed and reduced.
But what happens, though, when a persen
stops smoking? Isn't that risk factor eliminated from the
person's rigk for disease?

A Person's risk for disease would -- would decline
some pefiod of time removed from the stopping of the
smoking. My concern is that just addressing the smoking and

reducing the number of smokers does not adequately deal with

the problem because we -- we have some inherent basic
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differences between smokers and non-smokers and that smokers
in general have higher risk behaviocrs. And to really change
long term the health effects, I think we have to address all
of the other behaviors.

Begides, if you had said if we just reduée
smokers, reduce the number of smckers, we would reduce
disease. I think that was the original gquestion you asked

me. Any smaller number of human beings leads to decrease in

w%jre looking at just numbers.

hether we take them out of the equation or we
gsome artificial means, we will have reduced
spective of whether we're reducing the smokers
e with the bad diet or pecople who are inactive.
nt reducing any number of people in the

duces the amount of disease.

~Bees cigarette smoking cause Burger's disease?

in, Burger's disease is a generic disease
population of individuals. When I see a
patient who has a diagnosis of Burger's dispease, 1 -~ I
associate smoking with a -- as a risk factor for that
disease.

Now,_Burger's disease is an interesting one you
should mention. There's a number of people we've diagnosed
as having Burger's disease over the years, and that is only

because we did not identify other risk factors for disease.
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Now that we understand homocystine, the compound I addressed

this morning, we recognize that there are people who we
théught had Burger's disease but really had homocystine
disease, but at the time we made the diagnosis of Burger's,
we didn't know homocystiﬁe was a problem. Therein lies the
problem of the nomenclature of some of the diseases we
address.

Q Well, somebody who is diagnosed correctly

as having rger 's disease, you would look for cigarette

smoking & causative agent there, would you not?
ould look at cigarette smoking as a risk factor
for the d Fopment of Burger's disease in that person.

you would recommend that person not smoke

cigarett ould you not?

ould recommend that person discontinue any

A
behavior :t Irthought could be contributing to the
developm of that disease including smoking, including
homocyst including his dietary habits.

Q Ien't it true that a person would -- that's

correctly diagnosed as having Burger's disease, that that
person always has cigarette smoking as a risk factor?

A | I'm troubled by your terms. Always has smoking as
a risk factor, I don't know that. I don't know that that's
accurate.

Q You don't know that?
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04:54:21 1 A I don't know whether that's --
é - 54:23 2 Q You don't know whether that's true or not?
é 0D4:54:24 3 A No, sir. I have seen patients who were thought to
04:54:28 4 have Burger's disease who years later did not have Burger's
disease and it was clear at the time ﬁhat that really was

Burger's disease. I think Burger's disease may be more of a

mixture of diseasges rather than a pure disease. And we use

the term Burger's disease" because doctors usually know

what that™ eans. But as far as etioclogy is concerned, I'm
less cer ;f a causation or causative factors for
Burger's pse than I was at one time.

Well, you, of course, are not a peripheral
_ec'alist, aré your

on't -- Tom Whitsett is the only peripheral
wialist in Oklahoma City. 1 don't hold myself
”ml:; peripheral vésbular Bpecialist, but that body
is rather important to what I do in ¢linical
medicine; { I think I'm reascnably familiar with some of

the principles of peripheral vascular medicine.

Q Well, if an authority such as -- well, strike
| that.
l 04:55:37 22 | If an expert board certified in peripheral
| 04:55:47 23 vascﬁlar disease says that Burger's disease is always
| 04:55:52 24 associated with cigarette smoking, would you yield to that
~ 55:58 25 opinion?
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A I would like to see the data on which that opinion
is based.

Q Okay. So you're saying you wouldn't agree with
it?

A I would like to see the data. I'm not saying I

would agree or disagree. I would like to see the data.

Q How many Burger's diseasze patients have you seen?

A the vears, nine or ten, ten or twelve.

Q §§$ the ten or twelve smokers?

A gon't recall.

Q ou treat patients -- or do you have patients
<+ who have. cancer?

er the years I have treated a modest number of

patients lung cancer. I have had the opportunity to

make that gd¥gnosis and to participate in the care of those

Q ou have any idea how many of those you've had
occasion e and treat?
A In the 12 years I was at St. Anthony, I would

egtimate that I either made the diagnosis or treated a
patient with lung cancer two to three times a month. And
during the time I was at the university for ten years, 1

don't recall numbers. And even to this day I'm still

involved with the care of patients with lung cancers.

Q Do you agree that in populations that cigarette
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165 1 smoking is a cause of lung cancer?

57 2 A I don't agree with anything -- any agent causing

:02 3 any disease in a population. 1 think that there are agents

:05 4 that are associated with the development of disease in
populations.

Q Are you saying, then, that there's no causal
connection between cigarette smoking and lung cancer?

A really want to make a distinction between terms

because e using the term "causation." 1In my teaching,

in my real %t it's clear to me that there is -- there are

associat ' which are different than causations.

lnedicine I would speculate my opinion that '
diseaée are very few and limited to .

fe're prett y clear on infections being caused
gents.

we get into diseases that have multiple

d have multiple causes, then it's a question

of associy s, which of the various risk factors, if you

will, are associated with the disease,

¢) Okay. Do you believe that the association between
{ cigarette smoking and lung cancer is sufficiently high to
17 22 say that cigarette smoking is a cause of lung cancer?
:21 23 A I -- that's a compound question. It has two
25 24 parts. The first part was that the association is
130 25 sufficiently high to¢ state there is an ass&ciation. I think
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04:59:35 1 that's true. The risk assigned to smoking in the various
59:42 2 studies have all been positive numbers, so there is an
P4:59:46 3 association. Causation, I can only speculate on causation

04:59:52 4 of disease in populations.
04:59:54 5 | Q Okay. Well, Qe hear the term, for example, §r

04:59:58 read the term in the newspapers or hear it on TV, radio,

05:00:10 |} that 85, 90 or 95 percent of lung cancer is caused by

05:00:15

cigarettepgmoking. Is that a meaningful statement?

05:00:21é A 3'n the true scientific sense, the answer is that's

05:00:27 not a meaj

#Eg¥ul statement. If one would say that there is

05:00:30 ¥ an associg

between smoking and lung cancers, then that

05:00:35 , would be .§ f meaningful,

0°-00:36 4 ‘that's -- this whole area is a difficult area.

05:00:39 ¢ d think about it, the number of lung cancers
05:00:42 is rising whereas the number of smokers is
05:00:46 I think the next challenge we're going to
05:00:51 entify why there's more lung cancer while
05:00:56 smoking.
05:00:58 This is -- this is a very tough guestion because

05:01:01

gmoking is not the only risk factor for lung cancef,
05:01:06 respecially in Oklahoma. We have some very unusual
05:01:09 22 industries and occupations in Oklahoma that put our people
05:01:13 23 at a different risk for lung cancer unrelated to smoking.
05:01:18 24 Smoking is associated, as are other risk factors
L. .01:22 25 and occupations.

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, OKC, OK
hnpjﬂegacyﬁbmuyucsieduﬁﬂféﬁ%ﬁI%Bﬁﬁ%ﬁog Str{B88UmBAE AR el SR ARGdF T2 - 0559

99%6 6575



05:

05:

05:

05

05

05

.05

05

05

05:

05
QF

Ob

05

05

05:;

05:

05

05

D5

05:

05

05:

01

71

01

01

01

01

101

01

01:

02:

02

:02

‘02

: 02

02

:02

D2:

02

02

02

;02

02

02:

02

.02

:23
$33
:38B
:39
143 -
:46:
148

152

55

00

103
124
126
126
128

129

30

;32
:36
140
141

43

47

150

: 54

1ttp://|egacy.Iibrary.ucsf.edizt'ti{i.’.i‘;ﬂgifligbyu pt:“'L

THOMAS C. CONIGLIONE, M.D. * 08/28/98 1le

1 o So you would not subscribe to a public statement
2 that says that 85 to %5 percent of lung cancers are caused
3 by cigarette smoking?
4 A I would contend that it would be more accurate to
5 use the term "associated".
Q Okay. Would B5 to 95 percent --
A | That number ¢f patients who have lung cancers also
smoke . e of those patients have multiple other risk

factore af well; and, therefore, as a clinician, I cannot
look at t@E@#@dividual and his risk factors and state that a
specific
Q That's a very high association, is it not;
hat 80 or 85 percent is accurate, I think the

emaller today than they were a few years ago.

weyyOtl know what the numbers are today?

seen a declining -- declining rate of smoking

{ States with an increasing rate of lung cancer.
Q Well, my question is: Do you know what the

percentage is at this time?

A As I've read that information, it seems like the
22 percentages varied, depending on the origin of the studf.
23 For example, I think the 85 percent numbers were derived
24 from veterans' hospitals whereas if you look at public
25 hospital records, the numbers are lower than 85 percent.

or a specific risk factor caused his disease.
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Q Why would you think they would be higher in a
veterans' hospitals than in public hospitals -- other public
hospitals?

A Well, I think because -- I'm merely speculating.

I don't know the answer. I think one of the answers could
be that the population that avails itself of care at the
veterans' hospital has a higher number of smckers; and if

you have a higher number of smokers and a number of people

with lung

ancer, then larger patients are going to be

smokers.
non-veterans' Administration hospital

ere there are lower populations of smokers, 1
e percentages are guite that high.

they would still be high, wouldn't they?

-- I'm not sure I know what you mean by the

Fsay it's declined. What'!'s it declined to? 75

percent? }
A Well, we're talking about two different sets of

numbers. One is the association of smoking and lung cancer,

} and you quote 85 percent. And I think those numbers, higher

numbers are generated from Veterans' Administration
hospitals. The association or the percentages of smokers

with lung <¢ancer in non-veterans' Administration hospitals

is lower than the 85 percent.
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} 05:04:26 1 o} How much lower?
04:27 2 A I don't Know. I haven't reviewed that data, but I
05:04:30 3 do recall seeing those numbers being lower.
05:04:32 4 Q If the number is 85 percent, isn't that sufficient
05:04: to say that smoking c¢igarettes causes lung cancer?

05:04: A I need to know what else is happening to those

05:04: people who have lung cancer, what else has happened in their

05:04: lives, whif ogcupations they have, what kind of underlying

05:04:

lung dise éeghthey have.

?f

05:04: ed to know their occupations. I need to know

05:04: homes are heated with wood-burning stoves. I

05:05: f they lived next to rock-processing plants.'

OF - 05: some of the patient records I've reviewed, I

05:05: have one ;i dn who lived next to the cement plant in Ada;

05:05: and she s £hat when she went out in the morning to move

05:05: her car, -pujad a layer of soot on her car from the cement

05:05: plant. if that person winds up with lung cancer and

05:05: also smoki have two significant -- or two associated

05:05: factors. And it would be purely speculative to try to make
05:05: a determination that one and not the other caused that lung

cancer.

05:05:

05:05:43 22 Q Okay. Now, do you know of any studies that
05:05:47 23 ascribe the ventilation of cement as a risk factor for lung
05:05.:55 24 cancer?

v .05:55 25 A There are studies that address the issue of
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51

18 2

£ one of the 18 I had with lung cancer, and he smoked and

-percent who has lung cancer, smokes; but in him there's an N

industrial and environmental pollution as a risk factor for
lung cancer, and that's welders when they inhale those arc
fumes, it is -- I'm not certain it is cement processing, but
it's clearly related to petrochemical industries and
individuals living near petrochemical industries. Those
people --

Q Cement's not a -- I'm sorry. Go ahead. .

A wCement ig a particulate inhalant that can cause

scarring ;ﬁe lungs. Scarring in the lungs can be a risk

factor fo development of cancer of the lung. 8o any
rial or petrochemical exposure can be

Eh cahcer of the lung.

in the records I've reviewed, I think there's
ancer of the lung which is interesting because
er he had is not one we ordinarily associate as
3 jto cigarette smoking, but he‘lived in Ponca
“to a refinery. And he was in the -- the

d from the refinery, and there were -- there

were chemical odors in the air.

Well, if I'm locking at that individual, the only

lived next to this petrochemical processing plant, whatever
it was, I'm hard pressed to try to assert cause for -- as

being related to one or the other. He's one of these 85
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enormous other rigk factor for the development of lung

cancer.

Q How many petrochemical people come down with lung
cancer? 1 mean, that inhale petrochemicals.

A Well, again, I didn't review this data for this
presentation. But from my knowledge I know that in areas

adjacent to petrochemical industries, the incidence of lung

cancer iskgonsiderably higher than in areas that are not

related t® petrochemical industries.

i1 think this has been studied in Louisiana, it
ed in England,

has been studying -- I remember reading

e back. &And what they did is they looked at:

rrow radius, an intermediate radius and a

wider radi - and found the incidence of lung cancer was

highest i narrow radius, lowest in the wide radius.
And that in England.
as been studied in -- where I grew up on
Staten Island, New York, which is adjacent to the enormous
petrochemical industry in New Jersey. And the -- the
downstream wind from the petrochemical industry is directly
over a portion of Staten Island.

Now, that portion of Staten Island which is the
north shore is separated from the south shore by a range of
But the

mountains. We call them mountains. They're hills.

J
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3 the petro

hills keep the wind on the north side of the island, not the
south side of the island. And just before I left Columbia I
recall seeing a study of the rate of lung cancer in the
north side of Staten Island as opposed to the south side of
the Staten Island, and there were enormous differences.

Q On what magnitude?

A I -- I don't recall. This is many years agoc. But

clear that there was a difference in the number

........

of people@@iwh lung cancer on one side of the mountains
versus t er side of the mountains, and the logical
conclusio that the lung cancer could be asgociated with

cal industry and the -- the downstream wind °

chemical industry.

ink that there were probably some who would
shat there's a cause-and-effect relationship.
Again, worrdd think there's an association that deserves

, and further investigation.

you made a -- any historical type of study of
the relationship of cigarette smoking to lung cancer?

A That body of literature encompasses tens of

¥ thousands of articles. I can say that I have -- I have read

that body of knowledge -- that body of information
sufficiently to the point where I can use that information
and apply it to the doctors I teach, the students 1 teach,

the patients I treat. I think I'm familiar with that body
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05:11:10 1 of information and the results from it,

11:20 2 Q When was the -- when did there seem to be
05:11:26 3 occurring in England and in America an epidemic of lung
05:11:32 4 cancer? When did this come to the attention of the medical
05:11:3%2 5 X professionals?

05:11:39 MR. COX: Let me object to the form of the

05:11:41 guestion in that it assumes that there was an epidemic.

05:11:45

'ﬁpﬁat, you may answer.
05:11:47 PTHE WITNESS: I don't think I said that. My
05:11:51- : hlat there have been studies done of the rates
05:11:54 related to industry.

05:11:5% % MR. WALLACE} When did that -- the study of

05:12:01, ing in relation to lung cancer begin?
05:12:07, on't specifically know the date.
05:12:13 s/ou know the era that this occurred in?

05:12:20 60s and '70s. I think there were a fair number

05:12:26 of studi e at -- in those decades.

05:12:28" 0

ou know of any studies that were done in the
05:12:31 late '40s, early '50e?

05:12:38 A "No. The only studies I'm aware of in that period

05:12:41 ! of time related to lung cancer were studies out of Bellview
05:12:46 22 Hospitai that linked lung cancer to tuberculceosis. Those are
05:12:52 23 -- for those of us who read medical history, that was an
05:12:56 24 interesting series of observations. And I think they were

« .13:00 25 in.the '50s or '40s.
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Q You're not acquainted, then, with any English

studies that studied the rate of lung cancerg in English

physicians?
A No. I don't believe I'm familiar with that study.
Q English nurses?
A Don't believe I know that study.
Q  Doctor, would you tell us what procedure you used
in review the medical records and the depositions of the

18 Medica patients that you reviewed. What was the

process? :
A ceived cases, and the cases were probably
3 Bimilar size of the cases of documents you brought.’

and the te' medical records were divided within these

volumes, medical records Spanned a gingle volume; scme
spanned there was one person whose records spanned
seven or; or nine volumes. Rather significant sized

volumes

And I went through them page by page, took notes
on what I thought was pertinent medical informaticn and then
had an individual take my notes and put them intd a time
sequencé because in those medical records, the documents
that appear are not in a time seguence. And I needed a time
sequence so that I could get a full appreciation of the

nature of the problems faced by the patient and the care
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ymark it a

rendered. So I had all that put into a time sequence, and I
think those -- those summaries have been submitted.

MS. COY: Off the record at 05:15:30,.

(A recess was taken.)

MS. COY: Okay. We're back on the record at
05:35:23. This begins tape two -- excuse me. This begins

tape number three.

:.gY_MR. WALLACE) Doctor, I'm going to hand you a
medical rfcowg that has been represented to me to be that of
a Medicaif . ‘ient. This is not one you examined, but I
want to - hout burdening the record, I'm not going to
exhibit, but only as an illustration. I'll°"

is this the type of record that you

examined dical record that you examined?

A This is the -- this is & -- similar to the
material eived on the other files that 1 reviewed.
Each rubb nd full of material represented the medical
records single provider location, either a

physician's office or a hospital or a pharmacy. And the
records were similar teo this.

There was a -- the top page was usually an index
of the ;- the separators for all of the subseguent sections.
And freguently there was a patient guestionnaire. 1 don't
see the patient questionnaire here, but it's that standard

guestionnaire that everyone completed before being selected

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, ORC, OK

7&;%006 * (800) 376-1006 * FAX (405) 272-0558
S/

GL¥6 6%ITS



05:

05

05

05

05:

37:

37

37

+37

:138:

38

as

i9:

17

22

127

:31

48

49

:S6

00

THOMAS C. CONIGLIONE, M.D. * 09/28/398 ©o12s

ag a participant. So those are the only two differences.
Q How does that -- the size of that record compare
with the other records or with the records you did examine?
A Of the 18, I probably had three or four that were
this size. Most of which -- 1 Qould say this is about one
volume, perhaps that would be one volume. 8o this is
slightly more than one volume. BAnd most of the files T

reviewed fiad two or three volumes. I have one that haad

seven or Ming or eleven volumes of paper.

Q d it be fair to say that this is a smaller
volume, - or a smaller record than most of them you
examined

would be the lower one-third of the records I

examined rms of guantity of paper. &And then it also

guality of the documentation. On occasion
patients admitted to the hospital where large
sections e not really germane to any clinical

informat And most of the c¢linical information was

contained in half a dozen pages out of 100 pages.

So it's both quality and gquantity of pages. And I
didn't look through this in any detail to determine gquality
or contént.

Q Okay. What -- what would you regard as not being

significant for your examination in, say, a hospital record?

A Well, this is a hospital record. If this is a
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05:39:05 1 lengthy hospitalization, there would be some nursing

’ 39:09 2 notationg, wvital signs. Here there are clinic notations.

05:39:14 23 And there could be many, many pages of clinic notations

05:39:18 4 which would not be pertinent. There were scome pages of
laboratoxy data which were not pertinent. Here is a page

which is called a pediatric day sheet. The patient was in
the hospital as an inpatient, and this is a record of his

medicaticy, his pulse and his activity. And some of that

informati®Bn would not be extremely germane to what I was

looking a emperatures. There were a lot of notations
that were germane.

here's a notation which is the physical

That weould be highly iﬁportant. And some
: legible than others. Here is a -- a sheet
d the amount of fluid the individual consumed
.ijnd there could be a dozen of these in a

hospital and most of that was not particularly

germane . : s looking for, principally, information

regarding risk factors.

Frequently I would pay attention to the guality of

05:40:25 care delivered, although that wasn't an issue at stake here;
05:40:29 22 but yourcan't help but address quality of care delivered on
05:40:33 23 some occasions.

05:40:34 24 Q When it was noteworthy, was it a below standard of
« .40:47 25 care?

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, OKC, OK
(405) 272-1006 * (800) 376-1006 * FAX (405) 272-055%

http /llegacy.library.ucsf.ediitidisn 011bs00/paf

LLPE 652ZT6



THOMAS C. CONIGLIONE, M.D. * 09/28/98 127

05:40:47 1 A I think that there were some examples of care that
20:51 2 I would consider as not standard of care.
05:40:57 3 Q okay.
05:41:00 4 A Especially in individuals who freguented the
emergency room. There were several who appeared to use the

emergency room as their principal source of obtaining
medical care, and emergency ryooms are probably not the place

for patients to obtain routine medical care. Probably

useful f "emergencies, but -I contend that most of those

emergenc vigite were not emergency illnesses.

gency what?

Q

not illnesses that required emergency care.:

* I think that the intensity of services

delivered hose patients was excessive relative to the

symptoms jand-.findings of the patient, but that's prettf

standard what happens in emergency rooms.
Q her it would be a Medicaid person or

non-Medicaid person?

A I think that the overtreatment of symptoms and
E diseases by emergency rooms has been addressed in
05:42:06 22 publications that refer to not just the Medicaid population,
05:42:10 23 but to a broad spectrum of patients who obtain care from
! 05:42:13 24 emargency rocms.
. 42:14 25 Q I'm finished asking you guestions, but this is
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available if you want to refer back to it.
A Okay.
MR. COX: Just for the record, Tom, could you
advise us as to whose medical records those were.
MR. WALLACE: Yes.
MR. COX:

That you've shown to the doctor.

MR. WALLACE: This is the medical record of

[DELETED]

COX: I think that significantly identifies it

because w the rest of the information, I think.

| WALLACE: Okay.

S COX: I'm assuming that he was one of the 35.

% WALLACE: I think so.

Q MR. WALLACE) For the record, I would like to
show Dr.sCemiglione Plaintiff's Exhibit 4 which has been
furnished -me, but I would like to refexr to his file, if I
may .

MR. COX: Certainly.
MR. WALLACE: But I don't want to make -- get his
record into the --

Q | (BY MR. WALLACE) Well, Doctor, would you take a

patient that you considered to be illustrative of the
patients records that you examined and find that particular

patient's case note, please.
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A Illustrative cof any particular point or any
particular issue to be addressed or --

Q Well, let's go to your seven-day notice. How
about number 3, the, "Risk factors are encountered at higher
rates in certain populations such as iow socipeconomic
groups and American.-Indians. Risk factors tend to cluster
in these populations due to financial, social, cultural and

other fack

A Leg;s see if we can find an American Indian. How
would thyf .

Q

A on't recall if this lady was American Indian.'

of expedience, we can just pick any one. I
't matter to me.
+ about Marsha Harris?

~4§d Cynthia Hubenak. You want Marsha Harris?

A
Oh, Rose att. What about Rosetta Hyatt. She should be
second fx e top, if these are in sequence. She's the

one who lived next to the cement plant.

The second section has to do with residence. She
_ [DELETED] ~ |DELETED]
lived in and moved to at eight years of age. And
[DELETED] :
in she lived adjacent to the cement plant. AaAnd she

described her home environment as dusty. Now she lives in

[DELETED] ,
adjacent to or in some proximity to a sand-processing

plant and says that she breathes air which has a chemical
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2 where the

odor.

Under lifestyle, we indicate that she does --
well, she indicated at one point in her deposition that she
does not use seat belts. She indicated that on page 55 of
her deposition.' Anq then on page 123 of her depositioﬁ
indicated she did use seat belts. And this is probably
illustrative of a problem physicians and I have had for

decades i, ling with this particular population of

patients.’ Ggtting candid, truthful information is not

always po

don't smoke. As a matter of fact, I thought I

had the

 records of the wrong paﬁients when I first got
them and ioned that to the -- to counsel. And I was
assured w} was to review the record because the record
was indeg at of a smoking person. And, indeed, when I
eventual #t the deposition, I learned that even ;hough
this person told his doctors he never smoked, he was indeed
a smoker. So getting accurate, candid information is
sometimes a challenge.

| and I think the -- the original question that led
to these summaries was that of high-risk behavior in this

population of patients; is that correct?

Q Yes.
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, 8ignifica

-

A Okay. 1If you could look at personal information,
it talks.about her being divorced and her second house and
that she was arrested for a break-in. And on the fifth line
she admitted that she knew the risks of a high-fat diet, but
she eats it anyway. . And then her dietary history is defined
there in some detail. And all of this is derived from the

deposition where she seems to eat beef and pork, bacon,

french fries, fried foods, ice cream. Obtains no regular

exercise.® And this would be an example of that statement

that risk tors tend to cluster in individuals. 8o here's

an indiv" in whom we have already identified several

sk factors.

bottom under swmoking history or statements -~-
all directly from the depositions. So none of
this is ﬁyﬁ jtorial of what she said. In the depositions
she said }mm.jcigarettes were relaxing. She also said that

‘smoking when the children were young and she

she had
had éuit turkey.

Q You note she says, "Husband refers to cancer
sticks." What does that mean to you?

A Well, that -- that oécurred in many of the

depositions, and apparently it's -- cancer stick is a slang
term that is sometimes used to define or refer to

cigarettes. That's my interpretation based on reading the

depositions. The top line, that should be Winston.
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05:50:48 1 ' MR. COX: Before we go further, I think I should
&50:50 2 make a clarification for the record. Or, Doctor, you may do
05:50:54 3 it, too. There is some printing on the back of these pages
05:50:57 4 in ydur exhibit, the exhibit tﬁat has been marked.
THE WITNESS: Yes.

MR. COX: I think you ought to explain what that
is, since there is no confusion.

HE WITNESS: You have the original set that I

printed d %
e

uged any:

%? computer. I ran out of computer paper so I
' of scrap paper that had a blank side, which is

why if y' wk at some of these, it has my name up at the

. top. Th¥ . patient information, gquestionnaires that I

g complete when I'm examining runners with

&1

injuries 'some of these other back sides are just

documents t I had been given that I was supposed to read,
have rea£w~-:nd I was desperate for paper and time so I just
used any I could find. I'm surprised we copied both
sides.

MR. COX: I asked them not to do tﬁat, but just to

make sure, the back pages of anything in Plaintiff's Exhibit

Number 4 or anything that appears on the back side of a
05:51:564 22 sheet of paper has nothing to do with this case; is that
05:51:57 23 right?

05:51:58 24 THE WITNESS: Correct,

51:58 25 Q (BY MR. WALLACE) Doctor, the reason -- let me
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state the reason in question and answer form for this, but
in your seven-day notice or the notice provided by Mr. Cox's
office, there are your notes attached to it. BAnd it's my'

understanding that there have been certain additions and

interlineations made by -- I mean, certain additions made by
interlineation or otherwise in the case notes. Is that
correct?

A I 'm not sure I understand your question.

o} ;me start again, then. In the seven-day notice
furnishe ;he plaintiffs by Mr. Cox, there are the case

notes tha pelieve are made in this case.

these are the case notes?

Q Mr. Cox informs me that since those were
furnisheds wiou, that you have been furnished additional
data that‘ been incorporated into the case notes; is that
correct?

A That's correct,

o) And that's the reascon I‘'m going through these

particular notes rather than the ones that were originally
provided.

A Correct. There are minor differences, and I still
have more patient information files that I have not yet

opened that I have been receiving up until -- last Friday I

]
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» foods evel

received another packet. So I've not looked at that. So,
ves, that's correct.

Q Now, would you say that the diet that Ms., Hyatt

‘has is typical of the Medicaid population you examined?

A Yes. I -- yes. I think it's, in general,
typical. Actually, she says she eats a high-fat diet and
many of these foods are high fat. Some of the descriptions

of the oth

wedidaid recipients I reviewed were far more
explicit ,Qe fat component of their diet. For example,
she does ried potatoes and pork chops and ice cream
three tim week, but some of these individuals have fried
y, all day every day. &nd the fact that there

from what I can see no green vegetablés is,

again, ra} “characteristic,

0] 82! & got okra and fruit often, bran type cereals
every dayp -*Lose would be healthy diet foods, wouldn't
they? -
| A ;e would be a step in the right direct;on, I

would agree.

Q And she only eats two eggs a week. That would be

' acceptable, wouldn't it?

A Eggs are not the problem. It's the saturated fat
in all the other foods which cause the body to make
cholestercl. These are the real culprits.

Q In the medical summary, then, in the lower --
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05:55:52 1 lower left-hand corner of the second page, there's a column
55:56 2 headed "YR." What is that?

05:56:01 3 A That's the date and year in which services were
05:56:04 4 | provided. The middle panel under "INFO," information is
05:56: usually the site of service., B&and you'll sgee there emefgency
05:56: room and sometimes you'll see office and sometimes you'll
05:56: ‘see an admission to the hospital. So the bottom of page 2,
05:56: those areﬁmpstly emergency room visits.  And off to the |
05:56: right, Ro'antpumerals I, IT and II1I -~
05:56: Q .
05:56: A efer to the volume of medical record where
05:56: on is contained; and the numbers refer to the
o€.56 I believe you call them. Those are the
05:56: lower right-hand corner of the page. So that
05:56: ted to find the specific page that adéressed
05:56: this ques . we could do that. I think that -- that the
05:56: key issue address are the frequency of emergency room
05:57: visits.

§ 05:57 0 However, that would not be a risk factor, would

i 05:57: it?
05:57: A I think that addresses the guestion of this

é 05:57:16 22 individﬁal‘s perception of the mechanism by which to obtain

| 05:57:21 23 medical care or health information. There are also -- and

| 05:57:29 24 you had asked earlier about guality, and we can address that
v 57:33 25 if you wish to. There are examples scattered throughout
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05:57:37 1 thie where that is appropriate to address.

57:40 2 Q Oon the last page of Ms, Hyatt’s notes over in the
05:58:03 3 left-hand column you have a guarter of the way down the page
05:58:07 4 "DX." What does that stand for?

A Diagnoses. Those are the major diagnoses that

appeared in the record,
0 Are there any -- in this particular record are

there any=giseases that are associated with the risk factor

of cigarette smoking?

A there any diseases in this grouping for which

cigarett ing could be a rigk factor?

Q
xiety, I'm not aware that cigarette smoking is a
r anxiety; The abdcominal pain, the

constipat nd the inflammation in her stomach, I'm not
certain {cigarette smoking -- I'm guite certain
cigarette ing is not a risk factor for any of those.
URI, the} upper respiratory infection. Alcoho}ism,
cigarette smoking is not a risk factor for alcohol abuse or

alcchol excess. PID refers to pelvic inflammatory disease,

That's an infection of the female ovaries and tubes, and
05:59:31 22 that's é pure infection. I see no potential alcohol -- I'm
05:59:38 23 sorry. No potential smoking-associated illness in this
05:59:45 24 list.
.59:45 25 Want to try Roger Hurley or Hubenak?

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, OKRKC, OK

hnpJﬂegacyﬁbmnyucsteduﬁmﬂﬁﬂﬁ{ba&%a%006 B 20 A IS 2828 TSR 88 A 2 72 - 0559

LB?6 65¢CS



THOMAS C. CONIGLIONE, M.D, * 05/28/98 137

06:00:04 1 Q First one, Roger.

00:06 2 | A Let's see, one, two, three, four, fifth staple.
06:00:10 3 We need to turn these over. You have the back side.
06:01:01 4 Q Roger Hurley?

A Sure. Up at the top are his date of birth aﬁd his

age.
His smoking history, he started at age 137

e

: is_that correct?

he have any smoking-related diseases?

e diseases which he hasgs for which smoking isg
a risk factor possibly could be his coronary
His other risk factors for coronary artery

is hypertension, his family history and his

digeagse a

alcohol i g .There is one assertion in the record that he

has diabb If that were true, that would be another risk

factoxr; fhat is only mentioned once in the record, and

then his diet.
Q Okay. Were you able to confirm he had diabetes?
A There is one -- I recall there was one recording

in the record where a physician history indicated that he

06:02:37 23 had diabetes.
06:02:41 24 The other problem with this one is that he was
.02:44 25 non-compliant with his doctor's recommendations. He
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repeatedly had medical illnesses because he stopped or
discontinued his medication, and he was asked repeatedly to
adhere to his medication regimen.

Q Would you refer to the medical -- your medical
notes on Clifford Headley,

A (Witness cOmplies.)_ He's the third, fourth from
the bottom. Let's see. Oh, ckay. I remember this.

15 a smoker, is he not?

To what extent was he a smoker?

¥e is a smoking history, started at age 10.

hother was in a nursing home; and when he went

mother in the nursing home, he couldn't smoke

there, ecause he was disabled, unemployed, he had
adequate ; to spend with his mother, spent considerable
periods e with her; and during the time she was in the

ﬁursing home he did not smoke.

And then during the deposition he was asked why he
went back to smoking and said that it was a nerve-calming
exercise or a nerve-calming experience, which ie why he
returned to smoking.

Q Now, he has what chronic diseases?

A If I'm not mistaken, he has heart diseaée, he has
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3 his diet

coronary artery disease. He's disabled because of a back
injury and surgery to his back. He does have heart disease
and, if I'm not mistaken, had been treated for myocardial
infarctions or had -- yeah, angiograms. He has had
angiocgrams which have indicated that he does have heart
disease, and he eventually had an angioplasty.

Now, his risk factors were that heart disease runs

in his famil Both hig mothexr and father died at ages less

than 65 cayse of heart disease. He has a high

cholestern ad a bad diet until very recently when after
repeated itions from his physicians; he finally changed

i prior to that time had a diet that was rich in

And: his cholesterols were rather significantly

elevatedi-

Q 3“bwws the record reflect that he has chronic
obstruct unlmonary disease?
a jone point I think that his history was that he

gaid he had chronic obstructive pulmonary disease because he
had trouble sleeping laying flat in bed. I don't think he
ever had a test that showed chronic obstructive pulmonary
disease.

The other problem with this man is that he is 250
pounds, and it was stated in the record on a number of

occasions that he was guite large.
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Q On the last page, the last entry just above

summary, "11/14 CP h/o angioplasty A-COPD."

A That was an entry that was made in his record.

¢ And wﬁat does the A-COPD mean?

A The assgessment at that time was that he had COPD.
Q That's chronic obstructive pulmonary disease?

A That was the assessment that was made by the

ho examined him. We just looked at another one,

I think Résetta Hyatt's. Hers and his both, there were

: appeared without substantiation from the

gnation. For example, in her case she was said

on several occasions. When on those
examined, her lung examination was normal .
this one, his chest X-ray, as I recall, was
'and thére were -- I don't believe he ever had
=3;n test. Besides, with his size, it's probably
n't have a 1ﬁng function test because that
difficult to interpret because the size alone

ie enough to make his lung function test not normal.

That's another example of what I had mentioned

earlier, that freguently diagnoses appeared in the records

without substantiation. The other interesting thing to look
at in his record as you flip through those pages are all the
visits to the doctors in order to obtain narcotics.

Q On 6-27-95 I see the note, "Continues to smcke
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~, YEEpONnse

despite admonitions."

A Warnings by physicians to stop. And it looks like
in that same hospital admission he had an angiogram that
showed occlusion of one coronary artery, and the next entry
for that date was the discharge plan, and there's a lot of
my abbreviations here. The discharge‘plan was weight

reduction, diet, stop smoking, low-fat diet.

Q

Wy would the doctor admonish him not to smoke?

A "It seemed -- my -- again, I can't speak for the
doctor, -- only give you my interpretation of what the
doctor wa nking, and that's purely conjecturai. And my

be that the doctor was attempting to address

rigk factors in this individual.

smoking would be one of the various risk
factors in Yeis individual? |
making would be a risk factor in a population
| You would try to

that wou associated with disease.

extrapolﬁ t om the population data to individualsf and
your conclusion is that you should change all those things
that could potentially contribute to yﬁur disease.

Q And smoking would be one of -- in this particular
case?

A As you can see, smoking was one of the several
mentioned, yes.

Q Okay. Here is one that I have not seen, Doctor.
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It's on Joe "Beau" Harrison, III.

A Yes.

Q What is that?

A This is an individual who we have seven volumes of
his medical record here. Here is a person who was born with
spina bifida -- no, I'm sorry. His wife had spina bifida.

He is a gentleman who at a young age had a motor wvehicle

accident . He was 16 years of age, I believe, when he had

his accid ﬁt&% And from his accident he was then
guadriple
now age 42°?

#]1ieve that -- no. He was born in 1942. So *

;wife had spina bifida. No, I'm sorry. He had
spina bifi m%nd then had the autc accident and he was
gquadripled from the auto accident. His wife took care of
him for time, and that renal failure up above was not
correct. This is not in the final form.

In any event, he had multiple ulcers of his skin
from his quadriplegic, and all of his medical care wase
related.to treatment of his skin ulcers. And all of these
volumes are the records of the home health nursing company

that visited him.

Interesting thing about him, he's very unusual.
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He was the one who smoked for five years, and then a friend
of his prayed with him, and it was a-religious experience,
and he stopped cold turkey after smoking for five years.
And he stopped smoking, as I recall, 20 plus years ago.

MR. WALLACE: Let's take a break here.

MS. COY: We're off the record at 06:14:39.

(A recess was taken.)

COY: We're back on the record at 06:27:39.

(B

Y MR. WALLACE) The -- putting aside

: would you refer to the record of Carolyn Rae,
cf Tulsa.

ness complies.)

it true that Ms. Harvey has acute congestive

Y and severe COPD from smoking?

aone point in her more recent medical history a

congestive heart failure was made. That's a

diagnosisd

diagnosi was made on one occasion, and that looked

like it gust of 1996. On your summary, it's the thixd
page,'the top item of the third page. The diagnosis of

congestive heart failure, to the best ¢f my recollection,

. wags made during that one-month period of time or about a

year or so in that time frame and subsequently there have
been no further diagnoses of congestive heart failure.
Q There were no diagnoses of acute congestive heart

failure and severe COPD from smoking in 3-21-957
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102 1 A During that one-year time frame I think there were
06 2 several instances when she was diagnosed as having

09 3 congestive heart failure. I think the last notation is

13 4 1996, Now, the COPD has been carried as a diagnosis in the
20 $5 \ majority of the records that 1 reviewed,.

26 Q And in August of '96 she had severe COPD secondary
to heavy smoking?
37

A =in August of '96, the diagnosis of severe -- and

42 wathe physician or the patient's terminology.
48 - was made iﬁ August of '96.

. st 15th?

8-15-96 is my notation. I did not see any
here of anyoﬁe's interpretation of a causation
03,
07 :much does she smoke?

“widiscontinued smoking in 1985 and between 1949
and 1985% ed to a variable degree. And at somewhere in
the reco; :in her deposition she stated that her average

was approximately one and a half packs per day.

148 Q Okay. You show in your record here 30 cigarettes
52 ra day.

:63 22 A That's from the depositiocon, it appears, yes.

56 23 Q Okay. Doctor, is smoking as a risk factor, is
:05 24 that related to dose?

111 25 MR. COX: Objection. Vague as to dose aslto -~
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06:33:54 24

related to what disease? 1 think the guestion is vague.

Q (BY MR. QALLACE) To coronary artery disease, lung
cancer. In other‘words, if you smoke more cigarettea per
day, are you mofe likely to have lung cancer?

MR. COX: Objection to ;he form of the guestion.
Compound.
THE WITNESS: The question was about dose-diseaée

relationghip between smoking and heart disease and smoking

jMR. WALLACE) Yes, sir.

, the guestion implies that there is a
tionship of one to the other. And as we've
hink there is an associatiﬁe relationship, but
e relationship that has been established. 8o,
I think that our terminology needs to be in
terms of saseQciation rather than causation.

cond, the dose-disease relationship, I don't

know tha mwif that has been done in the litefature. I do
know that from my experience and from reviewing these --
these medical records, there are some individuals who smoke
very heavily -- and that's a relative term -- who have
neither COPD nor heart disease nor anything else. Then
there are other individuals with a more meager smoking

history that seem to have those diseases.

I don't think that we can say there's a
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1 dose-disease relationship, certainly not from a causation
2 standpoint.
3 Q What risk factors does Ms. Harvey have amcng the
q multitude of risk factors that you -- or that your statement
> | says exist?
A Risk factors for which condition?
Q For disease.
A ler risk factors for disease? Alcoholism, bipolar

depressio

" allergies, smoking, esophageal reflux,

hepatitis; onic hepatitis. I believe she had

hypertens]

0 fe does that appear, Doctor?

f the drugs she is taking is a drug used to
ion.
ch drug is that?

ensin.

"where does that appear in the record?
e second page -- well, it's on the first
page, as well. Down at the bottom of the first page next to

the last line.

2} Q Says Lotensin?

22 A | Yes. And then that appears again on the top of
23 the second page for eight or so lines down. You asked

24’ earlier about her congestive heart failure. I wonder if I
25 could clarify that to some extent.
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06:36:28 1 Q Surely.

36:29 2 A Again, on the second page, look at the notation on
06:36:32 3 3-21-95. There are half a dozen notations on 3-21-95,
06:36:39 4 0 Yes.

).\ Third from.the bottom, “"Echo," E-C-H-0.

Q  Yes.
A The end of that line, "EF 62 percent." That's a
significa} mber. Now, heret's what that means. E¥F stands

for ejecQ;bnwgraction. That's the doctor's way of saying

each time heart beats, it pumps out a certain

percentag the blood that it contains. Normally it

t about 65 percent of the blcocod that's in

someone has congesﬁive heart failure, invariably

hat percent of blood pumped each time is down

s and 20s.

ejects 62lpercent of the blood that's in her
ig 65, plus or minus 19 percent. 5o she's

ejecting mal amount of blood each time her heart 5eats.

It's very hard to say there’'s a diagnosis of congestive

heart failure with that number.

Now, that's part of the problem of this particular

case because she has a lot of swelling of her feet which she

06:37:52 23 probably has for any one of several different reasons. As I
06:37:58 24 reviewed thig, it seems to me that someone looked at the
.38:01 25 'swelling of her feet and said that this is due to congestive
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heart failure. They then did that test. The test was

normal and yet they persisted in diagnosing her as having
congestive heart failure up until the summer of the
following year, 1996,

Subsequent to that, there are no other notations
regarding congestive heart failure that I could recall.

Which to me means that that was not a diagnosis that was

continued.jin her record. And we have another risk factor I
ﬁf%ﬁd that's left off my summafy. It appears that
: -, as well.

And the diagnosis of hypertension is made on
of the second page. So it's not just‘the

here appears "HTN" at the bottom of the second

hypertension. ©Oh, my, her cholestercl's

.there a finding there at the bottom of your

first pad notes in the left-hand column, says "PMH"?

What is
A Past medical history.
Q Okay.
A And, there again, is hypertension.

Fourth line down?
Yes.

"CXR '76, emphysema." What is that, Doctor?

o0 B 0

Chest X-ray done in 19876 was interpreted as
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120 1 showing emphysemna.

:21 2 Q Okay. And what does that mean?

123 3 A It means to me that a radiologist looked at an
126 4 X-ray and said the X-ray shows emphysema without any

:31 ?5 . correlation with the patient.

Q Okay. Do you have some doubts that a radiclogist

could make that assessment?

;‘ergaps in 1976 the radiologist may have been
confident®to make that assessment, but today I know of very

few radiol

diagnosi on a chest X-ray.

59 matter of fact, it's guite clear that over °

101 : : eiradiologists have refrained from making that

& 3

05 ; diaéﬁ&si on a chesgt X-ray because their inaccuracy

rate was high. And, essentially, that diagnosis

cannot bepmae

14 from an X-ray.

17 Q -- there's no question that she had diagnoses
124 made of is there?

126 A No, sir. There is no doubt she haB.COPD.

130 Q That's chronic obstructive pulmonary disease?

:34 A Yes.

35 22 Q | And so that she has that, that would tend to

45 23 | reinforce the diagnosis of emphysema, would it not?

148 24 A 1 think most of us use those terms

51 25 interchangeably. Emphysema is COPD.
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156 1 Q What doés COPD, the diagnosis, add to the

104 2 diagnosis of emphysema?

06 3 A I think it adds nothing. I think they're

10 4 different generations of physician who learned one term and
another generation of physicians that learned another ﬁerm.

We use them interchangeably.
Q Okay. So that if you see a discharge summary

today, ith

‘ou:d say COPD, possible COPD, possible emphysema,
or would you have a multi-generation doctor?

}11 likelihood. To be technical about it,

.- diagnosis made by a pathologist who looks at
Jdung under a microscope.' So emphysema is the'
diagnosis.

don't make pathological diagnoses by examining
to be technical, it's a semantic issue.

patients.

Emphy semagisg-

-8 term that I would expect only a pathologist

to use. is a term we use which is more descriptive'of
the biol?_ f the lung disease. It's chronic; it'g
characterized by ocbstruction of the lungs and, thereby, the
obstructive pulmonary disease component.
Q There are specialists in the area of lungs, are
35 22 there not?
35 23 A Correct, ves.
36 24 Q They're pulmonocleogists?
140 25 A Correct.
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Q And they are a specialty in their area just as you
are in yours; is that correct?
A They are specialists who deal with treatment of

lung diseases, yes.

Q Okay. Are you acquainted with Dr. Robert
McCaffree?

A I know who he is.

Q 1Do you know his reputation in the community for --

as a medi doctor?
A sir, I don't.
Q ou know that he is the chief of staff at the

gnistration in Oklahoma City?
I'm aware of that.
do you know he's on the faculty of the

Oklahoma Medical School?

e you had any patients referred to you by

A No, I haven't,

Q Has he referred any patients to you?

A Not that I can recall.
Q Did we go into the risk factors completely on

Carolyn Ray Harvey?
A Your question, I believe, was if I could identify

the risk factors that existed in her that would predispose
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136 1 to disease. And I gave a list, and I've subseguently added
142 2 to that list.
42 3 Q Ckay. Can we limit that, now, to chronic diseases
48 4 such as COPD, cofonary artery disease, chronic sinusitis?
Now, this lady's on oxygen, is_she not?
A I believe that is correct.
Q Twenty-four hours a day?
A bad believe that's correct. Yes.
o How old is this lady?
B
A was born in 1934, therefore she is 65,
approximt

And apparently she's totally disabled, did
she's at home on oxygen?
% was -~ she has been disabled because of a
accident from which she sustained an ankle

motor vehic

injury ir

Q you discover why she's on the oxygen 24 hours
a day?
A Did I discover why --
Q Yes.
A -- she's on the oxygen?
39 22 Q | In the reading of the records.
41 23° A She's on the oxyéen because of the diagnosis of
44 24 COPD and the fact that she has inadequate oxygen in her
:50 25 blood and, therefore, the oxygen content of hex blood is

PROFESSIONAL REPORTERS * 428 DEAN A. McGEE, ORC, OK
(405) 272-1006 * (B00) 376-1006 * FAX (405) 272-0559

http://legacy.library.ucsf.eduitidisnoibb00/pdf

£956 652¢S



06:47
47
06:48

06:48

06:48:
06:48:
06:48:
- 06:48:
06:48:
06:48:
06:48:
06:48:
0r-48:
06:48:
06:49:
06:49:
06:45:
06:49:
06:45:
06:49:

06:49:

06:50

06:50:

06:51:

THOMAS €. CONIGLIONE, M.D. * 09/28/98 153

:54 1 supplemented by the oxygen she receives.

:57 2 Q And what are the risk factors that you see in her

:03 3 medical record for the COPD?

{06 4 A The risk factofs for COPD in her would be, one,
smoking; two, asthma; three, allergies; four, what we'wve

abbreviated there as GERD.

Q What does that mean?

A ~It's G, gastroescphageal reflux digease. 1It's the
spillage Of acid from the stomach into the esophagus which
predispoi an asthma-like illness which can develop into

*gcertain it does. I -- yes. January, 199%4,

1994, there was a diagnosis of GERD made

that she has had that, GERD, for a

considerable period of time.

0 Any other risk factors?

A Those are three or four, however many they are.
149 22 Q Now, in the -- your seven-day disclosure under
55 23 number -- number 4, "Risk factors tend to cluster in
01 24 individuals because of genetic, psychosocial and
:06 25 | environmental factors." Are you with me on those so far?
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second sentence,

Fa Yes, sir.

Q Then it says, "For example, smokers tend to be
different than non-smokers in the sense that they tend to
also exhibit many other risk factors for chronic
multifactorial diseases." What -- in connection with that
what are the risk factors that smokers have

that non-smokers don't have?

A ere are some general differences between smokers
and non- grs in terms of risk factors.

Q

A general differences are related to diet in

tend to have diets that reflect higber fat,
able content of food. Smokers tend to engage in

behaviors t

t we would identify as being riskier toc health,

behavior =h as not using seat belts, risky sexual

behaviorkt can be associated with the development of

smitted diseases. Those would probably be the

We should probably éddrtp that while we're at it
the inactivity issue in that shokers'tend to be less active.
So the differences would be in 1ifestyie, diet, risky
behaviors. And I think there's even some data out there to
suggest that smokers tend to more freguently experiment with
illicit drugs. I think there's some information out there

that would suggest that smokers are more likely to be
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y depositio

engaged in riskier cccupations.

Q Okay. And in your authority for the first risk
factor, what authority do you cite for smokers having a
highexr fat diet?

A Well, there are several, We can start with ﬁhe
depositions of the patients under discussion. I think that

the general dietary theme in that 18 individuals would be

that the was a high-fat diet. High fat, low vegetable

diet. Se énd% we can look at our -- my experience as a
clinician ealing with patients fof 25 years; and my
experierc exactly identical to what I learned from the
d the medical records. |

B, finally, there have been studies performed

to -- studies:performed that specifically look at these

issues. #hose studies are cited in my references. That
"-‘encé number 10. That would be the Lantz,
L—A-N—'I‘-—ZE icle. And actually the editorial that
followed E article would also be a useful piece of
reading.

It was written by Dr. Redfeord Williams who I know.

And he takes the data from thie article and puts it in a --

in a different light and makes it a little more
understandable to the everyday reader.
Q You found in your review of these records that

these people -- the 18 medical records, that they had a
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higher fat diet than whom?

A Than -- a higher fat diet than my typical SCORE
participant, a higher fat diet than the runners that I've
guestioned. I've takeh guestionnaires of runners and
studied their diets. I've interviewed Africans and reviewed
their diets. I think that over the years I've taken several

dietary surveys of different groups.

Q jJYou have taken those surveys yourself?
A \ Yeg, yeah.
9] When and where?

he 1980g with a medical student we did a
ionnaire survey of runners. I think we had
unners that we surveyed. And I subseguently
some running magazine. I didn't include it in
it was not in a peer reviewéd, refereed
journal . pmili., was in a -- more of a lay publication.
umber of years ago I had the opportunity to
serve Af s -- actually African athletes, and I've spoken
and -- not true. I have written, but I certainly have
spoken of my ihtervieWs of African athletes on a number of
occasions. A number of years ago I had an opportunity to
interview a number of ex-collegiate athletes, ex-collegiate

athletes by two decades or so, And I looked at their

dietary habits.

I have reviewed dietary habits of Native
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Americans. In the '7¢0s when I was involved in all those
studies at the Lawton Indian hospital, we took extensive
dietary histories.

Q Okay. Well, ambng the non-smqkers, among the
Native Americans did you find that they had a higher fat
diet?

A In general, Native Americans have a higher fat

diet than

non-Native Americans. And then smokers in general
have alhiw'EE fat diet than non-smokers.

- all of these groups that you talked about are
, are they not? Highly selected?

#ected, ves, I would agree. All these groups:

* the Native Americans and the diabetic, as

L1, for example, runners wouldn't be typical of

Q
your genﬁnh”iAmerican population, would they?

A The SCORE population probably were more
reflecti

¢ Okay. and African American athletes wouldn't be

typically, would they?

A No. The purpose was to answer a specific qﬁestion
which ié why those populations were selected.

Q What was the specific guestion?

A The dietary habits of athletes, the dietary habits

of former athletes, hopefully, to make some correlation
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between diets and athletic performance. That was the
original intent.

Q  Well, it wouldn't be surprising to find that a
smoker had a highgr fat diet than a runner, would it?

A 2 smoher had a higher fat -- I think smokers have
higher fat diets than anycne I've ever talked to.

0 All right. Take another person in the Medicaid

populaticm Have you done a study or survey of the Medicaid

I persons in it to ascertain the level of fat in

I'm referring to personal experience and the
qviewed.
ou really don't know what the non-smokers in
opulatioen had by way of diet that would be
less fatﬁ“a"
-z COX: Objection to the form of the question.
l'ﬂ:lsstate:E prior testimony. You may answer,
": WITNESS: I've treated Medicaid recipients for

more than 25 years. I've taken dietary histories on most,

if not all those patients. And I think I can base my answer

! on 25 yearg of treating Medicaid recipient patients.

And my opinion is that the fat content of the diet
is, I think, in general, higher in the Medicaid population
and, I think, higher in the smcking Medicaid population; and

that is just not only my interpretation, but this article,
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the June 3rd, 1996, JAMA article, I believe, says the same
thing.
Q (BY MR. WALLACE) Did they go into the study of the

Medicaid population --

A I don't -~
Q -- in the Lantz article?
A I don't believe they studied the Medicaid

popul atidg I think they talked about sociceconomic factors

and how they related to diet and indicated that those who

were socf : omically deprived tended to have a higher fat
diet.
#s it distinguish in there between smokers and
way of diet in the Lantz article?

not sure that article does. There are other
articleswn do address those differences, however.

": COX: I think you may be locking for the one
right abé he Lantz article.
§ WITNESS: I know there's one -- oh, there it

is. That's the title of it. Sure. Thornteont's article. I

was looking for that and couldn't find it. I'm sorry.
Yeah, the differences between smokers ang non-smeckers. And
then they have different categories in between. That's the
one. |

Q (BY MR. WALLACE) Going back & moment tec -- my eye

is caught by this article by Hopkins, Paul N. And that's
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07:03:11 1 number 8. A survey of suggested -- "A Survey of 246
23:16 2 Suggested Coronary Risk Factors." Now, that's for
07:03:27 3 atherosclerosis; is that correct?
07:03:28 4 A Yes. These would be risk factors for the
development of coronary heart disease, atherosclerosis;

Q Did you -- in reviewing those 246, did you find
any that you disagreed with as being a risk factor from
,25-year experience as a medical doctor?

%sir. Not that I disagreed with, no.

- there any among the 246 that had never

u before as being a risgk factor?

e were a few in there that are instances that
ommon in medicine, and either I wasn't aware
en. But what he did was that he tock much of
know. For example, take high cholesterols,
éown the high cholestercols into multiple
subdivisions of high cholesterol and
enumerate h one as a separate risk factor for the

development ¢f coronary atherosclerosis.

And ordinarily when I would think about that, I

would think about two or three of those subdivisions of
07:04:52 22 cholestérol. And, as I recall, he must have had eight or
07:04:54 23 ten subdivisions of cholesterol. So it was not something I
07:04:57 24 didn't know, but hadn't looked at it in exactly that outline
v J5:00 25 form in the past.
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Q

Well,

did he suggest that,

for example,

non-attendance in church is a rxisk factor for coronary

artery disease?

A

did. S8hould we review that list?

Q

I'm not sure if he did or if the Welty article

Well, no. I'm just asking you if that had ever

occurred to you to ask a patient if you have a rigk factor,

A
the socis

issue,

Specifics

coronary

church.,

- ion issue,

f spirituality,

I think,

il. there are two issues at stake here. One is
and the other is the spiritual
is recognized as a

r a variety of diseases; and socialization is

factor for the development of coronary disease.

1literaturesse

things aljoss

factor?

A

No.

here. One is a socilalization issue.

form of socialization for some people.

a spiritual issue.

lack of socialization is a risk factor for

se, That has been well recognized in the

"that going to church would be a -- one of the

ggoing to church would be the social risk

I said that there are two issues at stake
Going to church is a

The second issue is

For example, we know that nuns and

priests have a much lower incidence of hypertensicn and

heart disease,

and they're associated.

And people have
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tried to speculate as to the causation or the specific

interaction between spirituality and a decreased incidence
of heart and blocd vessel diseases. So they are asscciated,

but the specific causal relationship has not been

identified.

Q So that that is speculative?
A There seems to be a gtatistical association. And,
again, asg discusged earlier, a statistical association

would ap

H:y to populations of priests or clergy or nuns, and

-

lant in understanding the potential mechanisms

that's i
of digea
y. But I understood you to say that there had
ation about this.
-~ the inverse correlation that has been made
gy spirituality eguals lower disease. That's
mechanism by which one could lead to the
g to causation in individuals. But that
linkage and that explanation has never been clearly
identified.

Q There would be no way to measure spirituality of
an indifidual, would there?

a Well, it's a little more difficult to measure than
a blocod pressure or a blood cholestercl level. 1It's a

little more difficult to measure. I think you can look at.

=ion. And people have speculated as to -- as to
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07:08:17 1 it in terms of numbers of hours engaged in individual

08:23 2 prayer. And I think that has been specifically addressed in
07:08:26 3 some study that addressed nuns and prayer and high blood
07:08;32 4 pressure. I think that has been addressed; and I,

obviously, haven't reviewed that, but I know that that has

been a topic of research.

Q And would you measure their spirituality by the

.. individual spends in prayer?

'I_believe that was the measure that was used in

lthough I have not read that study in a number

what other measure would -- would you use to

Tson's spirituality?

I were to design that study today?

kat would I use as a meEasure?

grould measure hours in prayer, hours in church,
hours in prayer alone, hours in prayer in a group prayer. I

would probably try to measure as many variables as possible,

Q And you would do that both in -- in the population
07:09:33 22 generally?
07:09:33 23 A If I were to speculate on how I would design a
07:09:37 24 study and the objectivé waé to determine the
.10:10 25 interrelationship of prayer to an end point, hypertension, 1

]
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11 1 would probably do several things. I would probably look at
13 2 a population of hypertensive pecple and measure all those
114 3 variables in them.

15 4 I would probably look at a pépulation of people
16 ¢ with normal blood pressures and measure those variables in
21 that population. I Qould probkably look at nuns with and
126 without hypertension and measure all those variables and
27 then see ¥ there were differences in the populations.

28 guld attempt to identify a population as pure
30 ag possibj ‘That is a hypertension with only two

31 variables yver and hypertension, and no other potential
:33 gconfoundi sk factors for hypertension. Wouldn't be '
136 d be very interesting.

137 make tﬁe statement in -- or the statement is
103 made here I assume it's with your approval in the

109 seven-day ;1osure under number two, "Even if the

1% individua only one acknowledged risk factor for the
20°1 disease, currently impossible to determine if that
126 risk factor actually caused the disease because it is

129 readily apparent that there are unknown risk factors for

£ 34 Vthese diseasges." Is that your opinion?

:38 22 A Yes. I think that opinion is based on medical

45 23 history.

49 24 Q So if‘you have an individual with COPD and the

120 2% only risk factor is smoking, you would be unwilling, then,
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to make a judgment that the smoking caused the COPD because
there are unknown risk factors for these diseases? Would
that be your position?

A I would like to use the example you gave earlier.

You said that 80 or B5 percent of people with COPD smoke.

Q No. Lung cancer.

A I'm sorry. That was lung cancer. We can use the

same analgy. A certain percentage of people with COPD

smoke or}# ive next to smokestacks or whatever. There's a

populatid at has COPD and a second risk factor, but then
on the p ery of that population there are other people

., Wwith the disease with no known risk factors.

gquestion is: What caused their disease? I
wer is: We don't know because there are other

risk facto that we have not yet identified.

~Se.when faced with an individual with a disease, I
never knd that disease was associated with what I know
in terms isk factors or if that disease is a disease
that couid have occurred without known risk factors. And

probably the best example is heart disease.

For a number of years from Framingham we knew that

07:13:55 22 tﬁere were several risk factors for heart disease. And then
07:13:58 23 all of a sudden someone finds this substance called

07:14:00 24 cholesterol and asks, well, I wonder if this is related to

v l14:04 25 heart disease. And then they go back and analyze thousands
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of blood specimens that they-have been accumulating over the
years and, oh my gosh, cholestercl's associated with the
development of heart disease.

So there were people who had heart disease with no
known risk factors. And the guestion is: What caused their
heart disease? And the answer is: No one knows. But over

the years we've developed more and more asscociated factors

so that g was chélesterol and it was hypertension, diet, et
cetera, ﬁmthéﬁk were pretty well known. And now it's
homocyst .

Lthe longer we go, the more risk factors we
identify help us to understand the asscociation of a*

fneone who has -- has an absence of what we
as known risk factors. There were always

e need to know and don't know.

Q So I'm trying to understand this, Doctor.
Are you :g that -- that before you can say that a risk
factor Ca a disease, that you have to know that 100

percent, that everyone that has this disease has this
particular risk factor?

A 1 think we addressed this earlier when we talked
about céusation of disease. And I said that we can

confidently or reasonably confidently talk about causation

~in terms of infections with specific agents that cause

infection, and beyond infections we can only speculate on
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causéﬁion.

And we can only do that with individuals after
gaining a full understanding of the potential risk
factors -- environmental and genetic factors involved. And
my bomment was that still after understanding all of that,

attempting to assign causation is more speculation than

science.

Rk We;l, and, of course, in the practice of medicine
you have lét of speculation, do you not?

A ;, siri

) other words, it's not only scientific, but
there's t to it, is there not?

; there is.

in your practice of medicine, don't you
e statements that are part scientific and part
ing & diagnosis?
assigning a diagnosis? Yes.
y. So if a doctor says that this person has
COPD because of smoking, that doctor is making that --

rendering that opinion based upon both the art of medicine

! and the science of medicine, is he not?

A I think he's rendering that diagnosis based on his
cpinion. But what he's doing here is two things. He's
making a --

o Can you answer the question.
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07:17:03 1 ﬁ MR. COX: Would you, please, let the witness

17:04 2 finish his answer.
07:17:06 323 MR. WALLACE: Well, go ahead., Answey your --
67:17;08 4 THE WITNESS: I thiﬁk what the doctor is doing,

| this scenario you've created is that the doctor is doing two

things. He's making a diagnosis, and he's attributing
causation -- he's assigning causation.

think that the prudent clinician will make a

diagnosi will attempt to identify risk factors. I

don't kn many physicians who are that bold as to be
able to kwith confidence the specific causation of any
5 disease than an infectious disease. Because I think'
speculation than we should be exercising.

MR. WALLACE) Would you agree that doctors do

exercise t amount of speculation?

A ink sometimes doctors do exercise or utilize a
fair amo speculation. I think it all depends on the
guestion patient, the circumstances. No, we don't go

around speculating because we have nothing better to do..

Cur job is diagnosis and treatment.

Q That's not -- excuse me. Go ahead,
07:18:23 22 | A | Qur job is simply to evaluate the patient, assess
07:18:27 23 the nature of the problem, prescribe some intervention or
"07:18:31 24 gsome therapy that we hope would alter the disease.
iB:35 25 _ Q And if you have a COPD patient and that COPFD
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:18:43 1 patient smokes, part of the intervention would be to

18:47 2 recommend they not smoke, would it not?

:18:50 3 A Part of the intervention would be to recommend not
:18:52 4 smoking or te eliminate any other risk that I think could be
:118:57,_..5 ‘ "associated with that disease or could inteffere,with

19:00 treatment of that disease.

19:01 Q Ckay.

19:02 A in the case we cited, we have asthma and dust
19:06 and this

19:32 COX: When it getsrconvenient, I would like to
19:36 11 take a b -if we could.

19:37 % WALLACE: Okay. Let's do. ’
19:40 CCY: Off the record at 07:19:37.

19:43 ‘recess was taken.)

33:58 COY: We're back on the record at 07:33:59.
34:01 Q MR. WALLACE) Doctor, in opinion number 6 on
34:12 page 1 © r seven-day disclosure, would you read that,
:34:20 please.

134:21 a "The Oklahoma Medicaid population differs from the
134:24 national Medicaid population in part because of the high
134:28 percentage of American Indians in the Oklahoma Medicaid
$34:32 22 population. (Approximately 9 percent in Oklahoma as opposed
34:36 23 to .9 percent in the national Medicaid population.)”

34:39 24 | Q Now, you say in thefe in‘part it differs. Other
.34:50 25 than the high percentage ¢f American Indians in the Oklahoma
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- Oklahoma

Medicaid population, do you have an opinion as to how the
Oklahoma Medicaid population differs from the national
Medicaid population?

A Some of this that I'm -- some of my opinion's
based on extrépclation because the specifics of the Oklahoma
Medicaid population have really not been well defined,

they've not beeﬁ well studied. The Oklahoma population in

lgeneral en reasonably well studied, and there are some
specific %ﬁbggt the Oklahoma Medicaid -- Oklahoma population
which I e . we can carry over to the Medicaid population.
Q
A example, Oklahoma has some challenges in itg

by virtue of the fact that we're a rural state.

ercentage of people whe live in rural areas in

bt
That 1is,

grecater than the national average. I think the

numbers show that we have 20 -- I'm sorry. 32 percent

of Oklahd s are rural, and national average for rural .is

percent range or 25 percent range. So we

down in
have a higher number of our people who live in rural areas.

Oklahoma has a higher percentage of people whoée
income is below the federal poverty level., Not the highest
in the éountry, but certainly much higher than other stateé;
The Native Americans are different and the Native Americans

bring a wheole separate set of risk factors.

Additionally, Oklahoma has one of the highest teen
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pregnancy rates in the United States, although it varies. I
think we're eighth or tenth highest in the United States.
And conversely we have one of the lowest rates of prenatal
care in the United States. I think we're fourth.

Sc these are rather unigue situations to the
Oklahoma population.

Q Do you think that an epidemiologist could adjust

the Oklakgma Medicaid population numbers from the naticnal

Medicaid population numbers to take into account the larger

numbers #tive Americans in Oklahoma as contrasted with
the nati pdpulation?

that -- that reguires a fair amount of

“on my part, and I would be pleased to speculate
answer that question. The guestion is whether
or not I mk an epidemiclogist can correct for the Native

Americanbpepyulation in Oklahoma. I think that would be

extremel fficult without studying the Oklahoma Medicaid
populati .I don't know if any of those adjustmenps can be
made.

And here's why I say that. The magnitude of the
problem of diabetes in the Native American was unknown until
we actually started studying it back in the early '708. The
differences in risk factors in diabetics I think was not
fully appreciated until 1996 when the Strong Heart study was

produced.
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And, mind you, now, the Strong Heart stud? is not
at all representative of the medication population. Because
of these encrmous surprises that have come upon us over the
years, my answer would be that we really shouldn't bhe
speculating, but we should be locking at the population in
great detail to answer those guestions.

Q All right. Well, Doctor, it wasn't a surprise to

you in tQ%%~ that there was a high percentage of diabetes

western Oklahoma Indians studied in the Strong

I was it?

Because I had already completed those studies
;re, and I knew that fact. But to look at the
dve Americans in Oklahoma with diabetes, that
new back in the early '70s. The S$trong Heart
owed us that Native Americans in Oklahoma have
:psion than non-Native Americans elsewhere. Now,

that was fprise, and that confers more risk to that

particul pulation. 'So the more we look at this
population, the more differences we recognize.

Q You had not recognized the higher hypertension
rate in the Native American populatioen in your treatment of
these péople in the '70s and '80s?

A I knew that we were treating a fair number of

patients with hypertension, but what I didn't know is

whether 1 was treating or 1 was examining a select group of
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studies

F% American

people or if I was treating a -- a number of people who
represented a cross -- cross section or a spectrum of the
population. I did not know that at the time.

If I were treating a -- a select'population of

patients, then it's more likely that I would be treating the

" more severely diseased patients, therefore more of my

patients would be hypertensive, 8o I couldn't tell if this
was seleugion bias or if this was a cross section and there

involved.

hink the Strong Heart study more s¢ than the
d‘in diabetics showed that Okléhoma Native

e more hypertensicon than non-Native Americans.
was a surprise. The diabetes I already knew.
Strong Heart article alsc goes into lipids and
Is there anything about fibrinogens iﬁ the
pulation that -- says here, the last sentence,
"Mean fi gen levels were over 30 MG/DL, higher in
Arizona cipants than those in the other two sites.“
What significance, if any, dces thét have?

A Well, that's very interesting. Again, we keep
talking about risk factors; and the longer we go, the more
risk féctors we have. Well, fibfinogen has been recently
identified as a rigk factor. And I think the point here was

to measure fibrinogens in the Native Americans to see if

they're higher, lower, the same and to try to develop some
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associations from those observations.

I think that the fibrinogen story in Native
Americans has no£ yet been written. I think the homocystine
story in Native Americans has noﬁ yet been written. I think
the whole lipid story in Native Americans, to my reading of
the literature, has not been well identified. We have an
awful lot to learn in those areas.

s What role does the fibrinogen play in c¢oronary

A B : current state of knowledge is that it appears
ibrinogen level ié associated with the
cardiovascular disease. So it is another
‘or the development of cardiovascular disease.
Native Americans seem to have high fibrinogen
that's a risk factor. The guestion is: Why
2. the high fibrinogen -levels? I think some of
inogen levels are understood, and scme are not
:So I think this is an eveolving area of_science.

g Is there a correlation between the fibrinogen
levels.and smoking in the general population?

A Not that I'm aware.

Q | Now, in paragraph number 5 you say, "The
prevalence, mix and distribution ﬁf risk factors for
smoking-associated diseases in Oklahoma's Medicaid

population is significantly different than that found in
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other populations including the national Medicaid
population.”

Now, my first guestion in relation to that
particular paragraph -- well, first of all, do you agree

with that statement?

A Yes,
Q Okay. Now, what study have you made of the
national fedicaid population?

)3 _ hﬁ} would be -- I think that would bg reference
5. |

) e would be the --

A e would be reports from the Department of

Hulman Services,

Oh, I see what you're --

A rence 5, there are several subsections of 5.

Q That ‘s on the HCFA reports?

A

Q And you made a study of those HCFA reports?
A I've reviewed those HCFA reports, yes.

Q Okay. Now, to what extent -- when you say you

reviewed them, what did you do in reviewing?

A The HCFA reporté, these HCFA reports relate to

race and ethnicity of Medicaid recipients, and I locked at

the national data relative to percentages of Native

Americans in the database. And that number was

.9 percent.
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Then locked at the Medicaid recipients in Oklahoma
who were Native American over the past decade, and I found
that that percentage started at 6 or 7 and went up to 10.4
or 10.6 percent for the last year that data is available.
And it averages out to be about 8.9 percent for the last
decade,

0 Now, is that the significant difference that you

find thatpthe mix and distribution of risk factors for

ociated disease in the Oklahoma medical --

lation from the national Medicaid population?

smoking-
Medicaid E
A

would be one.

What else? '

Q

, the others would address some of the issues

been discussing. And I refer tc many of my

former anh where we discussed teen pregnancy rates,
prenatallMMH,: diet, inactivity, the diabetes, the
hyperten and some of the more uhique occupations found
in Oklah ch as the handling of peanuts, cotton,
proximity to the petrochemical industry.

Q Well, isn't it true, Doctor, that in other areas

fof the country they have similar industries?

MR. COX: Object to the form of the question as to

what similar means in this context. 1It's vague. You may

answer.

THE WITNESS: I think each area of the country has
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more petrochemical industry than we have;

Some areas ©of the country have

some have less.
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Without knowing the specific environment of any other area
of the country, I can't address the little bit I know about
the Oklahoma occupational exposures.

But I think that to understand the prevalence,
distribution and risk factors of the Medicaid population,

one needspto look at the Oklahoma Medicaid popplation and

answer thdse questions specifically to see if they're a

differend m the national data.

MR. WALLACE)} Did I understand you to say that
knowledge of -- of somethihg there?

ve a little knowledge of the industrial

and my knowledge comes about

exposured have in Oklahoma,

from firs ding the depositions and seeing where these

people li; -uénd the pollutants to which they are exposed

and knowi little bit about the distribution of industry

in Oklahd My point is that I'm not an expert on
industrial development in Oklahoma.

Q Okay. 8o other than saying that it might be
different from another state, would you be prepared as an
expert ﬁo say that these -- what these differences are?

A I'm prepared to talk about the differences in risk
factors in smokers, differences in risk factors in the

Oklahoma Medicaid population versus the national Medicaid
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15 1 population.

120 2 Q Okay. Well, for example, you mentioned peanuts.
125 3 Do you know, Georgia, for example, has a lot of peanuts,

129 4 Okay? Wouldn't those risk factors connected with peanuts be
: 36 the same in the Oklahoma Medicaid population and in the

Georgia Medicaid population?
B I don't think we're comparing the Oklahoma and the

Georgia M_qicgid populations. I think we're comparing

Oklahoma witq"the national numbers. And I think that if

Georgia h; ianuts and Oklahoma has peanuts and then the
other 48 i s don't have peanuts, I think that the peanut
f peanut dust exposure is then diluted out in:
ata. Whereas I think if you would look at one
ic data, it's going to be different than that
12

15

19 state in | union, that that particular state's Medicaid

populati; 1d differ significantly from the national

127 Medicaid data?

128 A Staying with the peanut analogy, if we can, if

33  there are two or three states in the country with a high

36 22 rate of.peanut dust exposure and then there are 47 states

39 23 with a low rate of peanut dust exposure, the national norms
145 24 - are going to be much lower than those three states. And yet
:50 25 the other 47 states, the national norm is going to be
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184 1 minimally higher because of the averaging issue.

:00 2 So I think if you live in one of these three

:03 3 states with a high level of peanut dust exposure or any

06 4 other risk and you wanted to understand that risk in your

10 2 L population, you have to lock at your population and not the
114 . national stétistics.

18 Q  How would you use national statistics in the study
:22_ of a locai population, then?

126 :%COX: Object to the form of the question in
:28. és that he ewven wou}d.'

$31°F ITNESS: I think that's the answer. I would
133 hal statistics. If I wantéd te study blood
137, ins, I would study bleod pressure in nuns. If
142 tudy blood pressure in nuns in Oklahoma, I

146 would stua ood pressure in nuns in Oklahoma. I wouldn't
149 study bl *iessufes in office workers in Chicago. I would
152 make the very specific to the population in guestion
577 so that id answer the guestions and address thg issues
00 1§ as specifically as possible.

101 Q (BY MR. WALLACE) If I have national statistics on
123 t the incidence of smoking and lung cancer, can those national
37 22 statistics be applied to the Oklahoma population?

141 23 A Now, we're talking about national statistics on
147 24 smoking as an associated risk for lung cancer?

150 25 Q Right.
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A Well, those risk values cause us to bring up
another topic. When you.look at those risk factorsg, the
relative risk values assigned to smoking and lung cancer,
the values are highly divergent. There is a wide risk of
relative risks addressing smoking and lung cancer.

The reason for the divergent relative risks would
be the heterogeneity of the populations being studied and

the confounders. Which means to me that if one wanted to

study a Fential association, one would have to use a pure

geliminate all the confounders to determine the

risk.
frou're saying it can't be done? .
: saying it -- it can be done if the studies are
:d. If you use national data, the -- the
mixture 6 ?ariables, the mixture of other risk factors in
the popu}w L;n would be so great that the data will not have
significu
Q ? looking for the letter of Charles Brodt here.
A I'ﬁ sorry.
Q The letter of Charles Brodt.
A Is that one of my references?
MR. COX: Yeah. It's_-~
THE WITNESS: Which one is that? The letter of

Charles Brodt; okay.

MS. COY: Counsel, I have about three minutes
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worth of tape left before we need to change.

MR, COX: I think I've got a copy cof that letter,
if you would like it.
Q {BY MR. WALLACE) Well, I believe it's -- is this
the cabinet review team?
MR. COX: The doctor has it there. I just handed
it to him.

. THE WITNESS: The Charles Brodt letter was the

presumpt i¥e eligibility for pregnant women letter.

¢ MR. WALLACE) Okay.

Q
A ow what it was.
Q ot that separately. Okay. What is the :

f the Charles Brodt letter?

significance of the Charles Brodt letter,

prior to Oklahoma did not approve pregnant women for
Medicaidyngléfits for pregnancy until after the delivery.
Q
A ere one Of the last states to address this

questionl Now, this is a guestion that had been addressed
in Oklahoma since the early '80s. And criticism was lodged
at the state repeatedly for not certifying medical benefits
for preénancy until the termination, completion of the
pregnancy.

The argument was made by multiple state agencies

and reports that if the state paid for prenatal care, that
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_ brenatal.

investment in prenatal care dollars would be more than

offset by a decrease in the need for payment for intensive
care for newborns. That is, that if you provide adegquate

prenatal care, you will decrease the prematurity rate and,

therefore, improve the health and decrease health care

coste.

In 1951 Oklahoma -- the Oklahoma Medicaia system
agreed that they needed to pay for prenatal care., The
process @ veloped that if a woman were pregnant, she
would'th; H?determined as eligible for Medicaid services;
and then she's eligible for Medicaid services, her

can be financially sponsored by Medicaid. :

process by which pregnant women became
Medicaid was called the PE process. The
igibility process. The 1991 Charles Brodt
“Wétter‘to physicians stating that they,

.n perform the presumptive eligibility in their

effort to hasten the process so that a

pregnant woman gets in to receive prenatal care as soon as

posaible. That's the purpose of the Charles Brodt letter.
Q Okay.
A It's presumptive eligibility.

Q What is the purpose of your citing the Charles
Brodt letter?

A Well, first of all, the Charles Brodt letter
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:19 1 doesn't work. This is a letter saying, "Doc¢tor, you can deo
124 2 presumptive eligibility in your office." The fact of the
127 3 matter is that this is a highly impractical process that is
:33 4 exercised by very few hospitals and clinicse. I know of no
:39 5 _ doctors that attempt to perform presumptive eligibility in
43 ¢ their offices, first of all. |

145 Secondly, --

152 Q Secqndly, what?

153 A condly. I was waiting until you finished

156 writing y otes

56 0 no. That's okay.

:58 A sorry. Secondly, the whole intent of this

: 01 i enable women té.get in to -- get in to obtain
107 pﬁ% atal %ceg early on in their pregnancies because it
10 was very that unless Medicaid financially sponsored

i5 that care; 'J:wasn't being delivered.

19 1, in 1991 the decision was made to cover
prenatal And until this day -- at least the last I
was inveolved with it, which was July of 1987, still pregnant

33 women in Oklahoma did not receive prenatal care until the

37 fifth menth of their pregnancy which is still not very good
:42 22 prenatai care.

:43 23 MS. COY: Excuse me., Counsel, I'm going to run
:45 24 out of tape. We're off the.record-at 08:02:48. This is the
:50 25 end of tape three,. |
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MR. WALLACE: I'm ready to stop with that,

{(The deposition of Thomas C. Coniglione, M.D., was
adjourned, to be reconvened the following day, Tuesday,

September 29, 1959%8.)
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JURAT

I, Thomas €. Coniglione, M.D., do hereby state
under oath that I have read the above and foregeing
deposition in its entirety and that the same is a fuli, true

and correct transcription of my testimony so given at said

time and place.

Thomas C. Coniglione, M.D.

+

cribed and sworn to before me, the uﬁdersigned
¥ in and for the State of Oklahoma by said
witness,

ias C. Coniglicone, M.D., on this day of

1998,

NOTARY PUBLIC, STATE OF OKLAHOMA
MY COMMISSION EXPIRES:

(JLM)
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CERTIPFPICATE
STATE OF OKLAHOMA )
. ) 8§8:
COUNTY OF OKLAHOMA )
I, Jody McaAnally, CSR, RPR, RMR, do hereby certify
that on September 28, 1998, at 2:00 a.m. at the offices of
Profegssional Reporters, Oklahoma City, Oklahoma, there came’

before me Thomas C. Coniglione, M.D., who was duly sworn to

testify the truth, the whele truth, and nothing but the

truth; a@l thHat the foregoing 185 pages constitute a full,

true, an ~jrect transcript of Volumee I of the deposition
of said s on the date as indicated.

o further certify that I am not counsel,
relative of either party, or otherwise

the event of this suit.

WITNESS WHERECOF, I have hereunto set my hand

"m@y seal at my office in Oklahoma City Oklahoma

County, oma, this 7th day of September, 1958,
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